The reporting on payment practices and performance regulations: a new transparency obligation

The Reporting on Payment Practices and Performance Regulations 2017 (the “Regulations”) impose
a duty on the UK’s largest companies to report on their payment practices, performance and policies
on a half-yearly basis. An estimated 15,000 businesses will need to report. To report accurately,
affected companies will wish to verify the effective implementation and effectiveness of current invoice
tracking systems and policies in the context of the UK Government’s renewed focus on this area.
The Regulations target the financial burden placed on businesses
which are not paid on time. They aim to alleviate the liquidity
problems, inability to invest and potential failure or insolvency that
can occur when a business is unable to pay its bills as they fall
due because it is awaiting payment by larger customers.
The Regulations follow the recent trend of “regulation by
transparency”. They require larger businesses to report on,
amongst others, their standard payment terms, payment
practices (including the proportion of payments due in the
reporting period which were not paid within the contractual
payment period) and payment dispute resolution processes.
All reports are consolidated in a publicly searchable database
to encourage a “race to the top” where businesses improve
their payment practices in response to public and peer group
pressure. Critically, however, this transparency regulation has
teeth: failure to publish a report or publishing false or misleading
information is a criminal offence.
Who needs to comply with the new reporting requirement?
The Regulations apply to UK companies formed and registered
under the UK Companies Act 2006 which met at least two of the
following thresholds on their two most recent balance sheets: (i)
£36m annual turnover; (ii) £18m balance sheet total; and (iii) at
least 250 employees. Parent companies of groups with turnovers
exceeding £36m net, balance sheet totals of more than £18m net
and over 250 employees (or any two of these) for the proceeding
two years will be required to report. Reports must cover sixmonthly periods within financial years starting on or after 6 April
2017, meaning for many businesses the Regulations first take
effect in 2018.
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What does the report need to cover?
Businesses caught by the Regulations must publish certain
information about their payment practices and performance in
relation to qualifying contracts 1. The reporting must cover: (i)
narrative descriptions of standard payment terms and processes;
(ii) statistics on the average number of days to make payments;
and (iii) certain confirmations regarding supply chain payment
practices. These must all be approved by a named director.
Businesses must also disclose any variations they make to their
standard payment terms in the reporting period, and whether
suppliers were consulted or notified prior to the implementation
of the change.
Where and when do businesses need to report?
Businesses must file their reports through a Governmentprovided web service within 30 days of their reporting period.
Suppliers and NGOs will be able to search and review the reports
as soon as businesses publish them.
What are the consequences of not reporting?
It is a criminal offence for a business to fail to comply with the
Regulations or knowingly or recklessly publish a materially
misleading, false or deceptive report. Where a business is found
to be non-compliant, each of its directors can be punished by
an unlimited fine. In case of non-compliance, there is a defence
for a director to prove that they took all reasonable steps towards
compliance. Guidance issued by the Department for Business,
Energy & Industrial Strategy (the “Guidance”) encourages
anyone concerned about a particular business’ compliance to
draw the issue to the UK Government’s attention. However, a
formal audit process is not currently in place.

	A qualifying contract is one that: (i) is between two (or more) businesses; (ii) has sufficient nexus to the UK – eg is UK law governed by nature or, if by choice of law, has sufficiently significant
connection to the UK based on facts and circumstances; (iii) is for goods, services or intangible property, including intellectual property; and (iv) is not for financial services.

What practical steps should businesses take to prepare
to report?
Businesses affected by the Regulations will need to demonstrate
they are taking all reasonable steps to comply and in this context
they may wish to consider the following steps:
>> conduct a gap analysis aimed at establishing what systems and
procedures they have in place to allow them to comply (such
as standard payment terms) and how these are used
>> identify areas of common failure (e.g. variation in payment
terms, problems logging or processing invoices etc.)
>> identify any additional measures (e.g. systems, training or alert
processes) that may be required to facilitate their compliance
and provision of relevant data
>> if required, develop, implement and track an improvement plan
to ensure necessary upgrades to enable invoices to be lodged,
checked and approved, and for payments to be processed and
made in a timely way
In the first year of the Regulation’s application, the Guidance is
pragmatic: for example, where a business does not use standard
payment terms, it must instead report on the most frequently used
payment terms for relevant contracts. Additionally, rather than
placing an immediate emphasis on the value of the contracts, the
Regulations currently focus on the percentage of payments made
within 30 days, between 31-60 days and 61 days or longer.
The UK Government’s practical approach does not mean that
businesses should delay in considering the requirements of the
Regulations. Larger businesses and those with complex supply
chains will want to review their payment systems and processes
soon, as the majority of them will need to begin reporting shortly.
The bi-annual reporting obligation allows the possibility to improve
systems, policies and payment practices in the course of a single
financial year. Making such upgrades and being clear as to
ongoing work on the issue will allow businesses to demonstrate
their commitment to compliance, even if challenges exist with full
reporting in the initial phase.
For further information and discussion of transparency in supply
chains generally, see our Business and Human Rights website 2.
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https://www.linklaters.com/en/client-services/business-and-human-rights
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