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What happened in financial regulation:
key events and publications in 2018

Fintech
22 Mar – UK
government published
Fintech Sector Strategy

FCA
21 Mar – FCA published
Approach documents
on Enforcement
and Supervision for
consultation

Retail Banking
3 Jan – FCA took
over the regulation of
binary options from the
Gambling Commission

Capital Requirements
1 Jan – International
Financial Reporting
Standards (IFRS 9)
and (IFRS 15) entered
into force

JAN
Benchmarks
1 Jan – Benchmarks
Regulation in effect

PRIIPs
1 Jan – PRIIPs in effect

MiFID II
3 Jan – MiFID II and
MiFIR in effect

Remuneration
13 Jan – EBA guidelines
on remuneration polices
and practices entered
into force

Retail Banking
2 Feb – CMA rules
requiring banks to alert
customers on overdrafts
entered into force
Enforcement
1 Feb – FCA and
PRA published a joint
policy statement on
implementation of the
Enforcement Review
and the Green Report

FEB

Financial services
12 Mar – FCA published
discussion paper on
transforming culture in
financial services

Benchmarks
23 Apr – Bank of
England reforms to
SONIA took effect

Payment services
13 Apr – Deadline
for certain firms
to provide new
information required for
authorisation under the
PSRs 2017
FCA and PRA
9 April – FCA and
PRA published their
Business Plans for
2018/19

Capital Requirements
25 May – European
Council reached
agreement on CRD V,
CRR II, BRRD II and
SRMR 2
Fintech
21 May – Cryptoassets
Taskforce meets for the
first time

Capital Requirements
30 Jun – PRA
published rules on
firms’ risk management
and governance of
algorithmic trading

Asset Management
18 Jul – CMA published
decision report on
investment consultants

Asset Management
16 Jul – FCA interim
report on investment
platforms

Asset Management
1 Mar – CMA published
working paper on
investment consultants’
fees and quality

Asset Management
5 Apr – FCA published
final rules and guidance
on implementing the
Asset Management
Market Study

Financial Crime
2 May – ECB launched
the first European-wide
framework for testing
resilience to cyberattacks

MAR

APR

MAY

JUN

MiFID II
2 Apr – Rules to extend
MiFID II standards to
Occupational Pension
Scheme firms came
into force

Financial Crime
14 May – Council of
the EU adopts Fifth
Anti-Money Laundering
Directive (MLD5)

EMIR
12 Jun – European
Parliament adopted
report on EMIR REFIT
Regulation

Operational Resilience
1 Jul – EBA
recommendations on
outsourcing to cloud
service providers applied

Asset Management
Mid-May – Commission
published legislative
proposals on
sustainable finance

Consumer Credit
29 Jun – Commission
published roadmap
on evaluation of the
Consumer Credit
Directive

Retail Banking
2 Jul – ESMA’s
prohibition on the
marketing, distribution
or sale of binary options
to retail investors
started to apply

Crowdfunding
8 Mar – Commission
proposed Crowdfunding
Regulation

Asset Management
18 Mar – Transitional
period for depositories
ended

Please click a topic to see a
selection of developments

Conduct
23 Apr – Commission
proposed a Directive
for protection of
whistleblowers across
the EU

MiFID II
30 Apr – Investment
firms published their
first best execution data
reports, as required
under RTS 28

Market Abuse
24 May – Commission
proposed new rules to
amend MAR to promote
SME Growth Markets

CSDR
25 May – Commission
released RTS
concerning Settlement
Disciplines

Market-wide Developments

Market Abuse
24 Sep – FCA
published Market Watch
No. 56 on market
conduct and transaction
reporting issues

Financial Advice
18 Jul – FCA Approach
to Consumers and duty
of care paper

Brexit
26 Jun – European
Union (Withdrawal) Act
2018 received Royal
Assent. The next day
HM Treasury and the
UK regulators published
statements on their
approaches to financial
services legislation
under the Act

CMU
8 Mar – Commission
published Action
Plan on Financing
Sustainable Growth

Banking
26 Sep – PRA
published report on
the impact of climate
change on the UK

Financial Crime
19 Jul – FCA published
AML Report 2017/18

Financial Crime
10 May – Cyber
Security Directive is
transposed into the UK
as The Network and
Information Systems
Regulations 2018

Consumer Credit
1 Mar – FCA rules
to help credit card
customers in persistent
debt entered into force

Retail Banking
31 Oct – FCA published
discussion paper on fair
pricing

Asset Management
20 Jul – FCA rules on
the MMF Regulation
came into force

Fintech
6 Apr – FCA published
statement confirming
cryptocurrency
derivatives must be FCA
authorised

Payment Services
13 Jan – PSD2 took
effect

EU

Ring-fencing
31 Oct – PRA published
guidance on ring-fencing

PRIIPs
26 Jul – FCA published
call for input on PRIIPs
– initial experiences
with the new

Financial Crime
18 Jan – Oversight
of Professional Body
Anti-Money Laundering
and Counter Terrorist
Financing Supervision
Regulations 2017 came
into force

IPO Reforms
1 Jan – Enhancements
to the Listing Regime
took effect

Enforcement

Fintech
26 Jul – FCA published
finalised guidance on
cloud outsourcing

Financial Crime
31 Jan – The
Unexplained Wealth
Orders came into force

Fintech
1 Jan – All aspects of
open banking were
rolled-out

Asset Management

SMCR
4 Jul – FCA and PRA
published final rules for
the extension of SMCR
IPO Reforms
1 Jul – FCA rules
regarding information
provided to investors
came into force

JUL

MIFID II
30 Jun – Execution
venues published
their first execution
quality data reports, as
required under RTS 27

Financial Crime
9 Jul – Fifth Anti-Money
Laundering Directive
(MLD5) entered into
force

Governance
30 Jun – EBA and
ESMA guidelines to
assess the suitability
of management body
members and key
function holders applied

Fintech / Financial
Crime
10 Jul – European
Parliament published
two reports on
cryptocurrencies and
virtual currencies

Accountability &
Incentivisation

Retail Banking
15 Aug – FCA rules
making it easier to use
and compare current
accounts entered into
force

CSDR
13 Sep – RTS on
settlement discipline
published in the Official
Journal. The RTS will
come into force on 13
Sept 2020

Fintech
7 Aug – Global
Financial Innovation
Network is launched

Financial Advice
8 Sep – Prohibition on
claims management
cold calling enters
into force

Enforcement
3 Aug – Bank of
England finalises
procedures for
enforcement decision
making committee

Consumer Credit
1 Sep – Firms needed
to comply with FCA
rules to help credit card
customers in persistent
debt

AUG
Retail Banking
1 Aug – ESMA’s
restriction on the
marketing, distribution
or sale of CFDs to
retail investors started
to apply
MiFID II
1 Aug – ESMA
published information
on the total number and
volume of transactions
executed in the EU for
the first time

Fintech
29 Oct – HM Treasury,
FCA and Bank of England
published Cryptoassets
Taskforce Report

Fintech
End of 2018 –
Cryptoasset Taskforce
expects to publish
perimeter guidance

Complaints
16 Oct – FCA published
near-final rules on
extending access to
the FOS

Financial services
15 Oct – FCA
published Approach to
Competition document

Financial Crime
3 Oct – FCA published
thematic review AML/
TF risks in the e-money
sector

FCA
28 Nov – FCA
published Approach to
Authorisation document
Brexit
15 Nov – Withdrawal
Agreement agreed in
principle between UK
and EU

SMCR
10 Dec – SMCR is
extended to insurers

Consumer Credit
1 Oct – FCA rules
on staff incentives in
consumer credit firms
entered into force

Complaints
7 Nov – FCA issued
final guidance clarifing
expectations about
the handling of PPI
complaints

FCA
Winter – FCA expected
to publish final
approach documents
on Supervision, and
Enforcement

Retail Banking
1 Oct – Banks started
to record time taken
to open accounts and
replace debit cards

Consumer Credit
1 Nov – FCA rules
on assessing
creditworthiness
entered into force

Consumer Credit
Dec – FCA expects
to publish finalised
guidance on unfair
contract terms

SEP

OCT

NOV

EMIR
1 Sep – Phase 3 entities
came within the scope
of initial margin for
uncleared derivatives

EU
ESMA, ESAs and
Commission published
2019 work programmes

Financial Crime
12 Nov – Combating
Money Laundering
Directive was published
in the Official Journal
of the EU

Financial Crime
Dec – Financial Action
Task Force (FATF)
expected to issue
evaluation of the UK’s
AML regime

Fintech
13 Nov – Financial
Stability Board
published Cyber
Lexicon

EMIR
21 Dec – NFC+s will
come within scope of
clearing obligation for
mandated IRS in G4
currencies, although
regulatory forbearance
has been announced
for some such
counterparties

Financial Crime
12 Sep – European
Parliament approves
two new measures
to prevent money
laundering and ESAs
looked at bolstering the
AML powers of the EBA

Financial Crime
7 Aug – ECB published
the TIBER-EU
framework services
procurement guidelines
– the first EU-wide
framework for tests
against cyber-attacks

Banking & Securities

Benchmarks
14 Dec – Banks and
insurers must provide
FCA and PRA with
a board-approved
summary of their
assessment of key
risks relating to the
discontinuation of
LIBOR and planned
actions

DEC

EMIR
21 Dec – The
derogation for
intragroup transactions
with third countries
entities where there is
no equivalence decision
expires (ESMA has
proposed to defer the
expiry until Dec 2020)

Asset Management

Enforcement

Show all 

Market-wide
Developments

UK

Enforcement
FCA expects
to publish its
Approach to
Enforcement
document, a review
of its penalty policy
and a review of
the Enforcement
Guide
Asset Management
FCA expects to
publish final rules
and guidance on
rules to improve
illiquid assets and
open-ended funds
Financial Advice
FCA to review the
Retail Distribution
Review and the
Financial Advice
Market Review
(FAMR). The results
will be published in
early 2020

Fintech
Q1 – FCA expects
to publish the
findings of its pilot
on automating
regulation and
to consult on
prohibition of
the sale to retail
consumers
of derivatives
based on
cryptocurrencies
Financial Crime
Q1 – FCA expects
to publish report on
‘Money Laundering
in Capital Markets’

Brexit
Early 2019 –
Application window
opens for CRAs
to register with
the FCA
Financial Crime
Early 2019 – PSR
industry code for
the reimbursement
of victims of
authorised push
payment scams to
be implemented

FCA
Q1 – FCA expects
to publish
‘Approach to
Market Integrity’
for consultation

Retail Banking
Eary 2019 – FCA
expects to publish
consultation on
price discrimination
in the cash savings
market

Brexit
Q1 – FCA, PRA
and Bank of
England expects to
publish feedback
on their proposed
Brexit-related rule
changes

Retail Banking
Early 2019 – FCA
to consult on
guidance for firms
on the identification
and treatment
of vulnerable
customers

Financial Crime
31 Mar – House
of Lords Select
Committee expects
to report on its
examination of the
Bribery Act 2010

Brexit
7 Jan – Application
window opens for
firms applying for
registration with
the FCA as a trade
repository
Governance
1 Jan – New
disclosure rules will
apply to reporting
periods

EARLY 2019

JAN

FEB

Operational
Resilience
Early 2019 – EBA
to issue final
guidelines on
outsourcing

Capital
Requirements
1 Jan – The
Securitisation
Regulation and the
CRR Amendment
Regulation both
apply

PRIIPs
Early 2019 –
FCA expects to
publish feedback
statement following
call for input on
PRIIPs

2019

Q1

Financial Crime
2019 is likely to see
the establishment
of a European AML
authority

Financial Crime
Q1 – ESAs
proposals to bolster
the AML powers of
the EBA is expected
to be adopted
by the European
Parliament and
Council

EU

Asset Management
21 Jan – Managers
of existing money
market funds to
start complying with
the Money Market
Funds Regulation

Financial Advice
1 Jan – The Single
Financial Guidance
Body (SFGB) to be
launched

Asset Management
Q1 – FCA expects
to publish its
final report on
investment
platforms market
study

PRIIPs
Q1 – ESAs
to propose
amendments to
PRIIPs Delegated
Regulation to
address key issues
on the application
of the KID

Payment Services
Jan – FCA expects
to publish rules and
guidance to improve
conduct and
communications in
payment services
and e-money
sectors

EMIR
Early 2019 – EMIR
REFIT amendments
expected to come
into force

Ring-fencing
1 Jan – Ringfencing rules must
be implemented

Payment Services
1 Jan – EBA
Guidelines on fraud
reporting apply

MiFID II
3 Jan – First full
ex-post costs and
charges disclosures
due
SMCR
17 Jan – Deadline
for insurers to
check whether
the details on the
Financial Services
Register are correct

Please click a topic to see a
selection of expected developments

Banking &
Securities

Asset Management

Brexit
29 Mar – UK
expects to leave
the EU at 11pm.
Responsibility for
the regulation of
trade repositories
and credit rating
agencies transfers
to the FCA
Asset Management
13 Mar – Statutory
deadline for the
CMA to complete
its investment
consultants market
investigation final
report

MAR
MiFID II
1 Mar – Mandatory
SI regime for
derivatives,
securitised
derivatives, ETCs,
ETNs, SFPs
and emission
allowances comes
into force

CSDR
10 Mar – RTS
on Internalised
Settlement applies

Complaints
1 Apr – FCA
will assume
responsibility for
the regulation
of CMCs. Firms
must notify their
intention to register
for Temporary
Permission by
31 Mar

Consumer Credit
1 Apr – FCA is
required to publish
its final report
on retained CCA
provisions
Consumer Credit
By 1 Apr – FCA
rules relating to
high-cost credit
are expected to be
in force

SMCR
Mid-2019 – FCA
expects to make
the Directory open
for firms to submit
data

Consumer Credit
Jun – FCA expects
to launch Credit
Information Market
Study

Retail Banking
Summer – FCA
aiming to publish
an interim market
study report to its
general insurance
practices market
study

Financial Crime
Jun – FATF expects
to produce updated
guidance for a riskbased approach to
regulating virtual
asset service
providers

Crowdfunding
Jul – FCA expects
to publish a policy
statement on
loan-based crowd
funding platforms

EMIR
9 Aug – Clearing
obligation for
mandated IRS in
EEA currencies
applies to category
4 firms

SUMMER

JUN

JUL

AUG

Asset Management
May – Directive
amending AIFMD
on pre-marketing
activity to be
adopted

Asset Management
10 Jun –
Shareholders’
Rights Directive II to
be transposed into
national law

EMIR
9 May – CDS
clearing obligation
effective for
category 4

EMIR
21 Jun – CDS
clearing obligation
applies for
category 3 firms
(small financial
counterparties and
AIFs)

CSDR
12 Jul – First
Internalised
Settlement reports
are due to the Bank
of England covering
the period from
April 2019 to end of
June 2019.

Complaints
1 Apr – FOS will
assume jurisdiction
over SMEs
Asset Management
1 Apr – FCA final
rules on box profits
come into effect

APR

MAY

MiFID II
31 Mar – End
of application
of transitional
transparency
calculations for
equity instruments

Market-wide Developments

Enforcement

What to expect in financial regulation:
key events and publications for 2019

Crowdfunding
Q2 – FCA expects
to publish policy
statement on
loan-based
crowdfunding
platforms

Retail Banking
15 Feb – FCA
requires providers
to publish
information
quarterly on the
length of time it
takes to open a
current account
and how long it
takes to replace a
debit card

Asset Management
FCA expects to
extend its five
conduct questions
approach to other
segments of the
wholesale sector

Fintech
Q1 – Commission
expects to present
a report on
best practices
regarding regulatory
sandboxes

Accountability &
Incentivisation

Accountability &
Incentivisation

Banking & Securities

Prospectus
Regulation
21 Jul – Majority
of the provisions
of Prospectus
Regulation become
applicable

Asset Management

Complaints
29 Aug – Final
deadline for PPI
complaints

Asset Management
30 Sep – Phase
4 entities come
within the scope
of initial margin
for uncleared
derivatives

Financial Advice
4 Oct – FCA
expects to publish
rules on pension
transfer advice

Retail Banking
By end of 2019
– FCA expects
to publish a final
report to its general
insurance practices
market study

Asset Management
30 Sep – Final
rules on governance
remedies come
into effect

Asset Management
Oct – Managers
of MMFs will need
to send their first
quarterly reports to
the NCAs

SMCR
9 Dec – SMCR
extends to FCA
solo-regulated
firms and rules
on a prescribed
responsibility for
managers will come
into effect

SEP

OCT

DEC
PRIIPs
Late 2019 –
Commission to
Review PRIIPs

EMIR
1 Sep – Phase
4 entities come
within the scope
of initial margin
for uncleared
derivatives
Payment Services
14 Sep – RTS on
strong customer
authentication and
common and secure
communication
apply

CSDR
Sep-Oct –
Commission
expects to prepare
review report on
various aspects of
CSDR

Enforcement

Show all 

PRIIPs
31 Dec – Deadline
for UCITS KIIDS
to be converted to
PRIIPs KIDS
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1.1 FCA and PRA Business Plans
Key Points
	Whilst Brexit was the stand-out priority
in the FCA and PRA business plans,
operational resilience was highlighted
as the next most significant area
of concern.

	The FCA expects its work on the
implications of Brexit will continue
beyond March 2019 and will impact
the number of new initiatives that it
will take on.

	Culture, governance and remuneration
continue to be high priority areas for
the FCA.

	The finalised outstanding Approach
Documents covering enforcement
and supervision are expected to be
published in early 2019.

	Financial crime and AML are also high
on the regulators’ list of concerns.
	For the PRA a period of embedding,
monitoring and evaluation was
indicated, rather than new rules.

If you’d like to find out more about this, click here
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1.1 FCA and PRA Business Plans
Year in Review
The FCA and the PRA published
their Business Plans for 2018/19 in
April. The plans set out their strategy
and workplans for the year ahead.
Unsurprisingly, there was a clear
focus on Brexit and the FCA and PRA
acknowledged that they need to divert a
high level of resource over the next year
to Brexit-related work.
Despite the demands placed on the
regulators’ resources in responding to
Brexit, they identified several areas for
scrutiny and focus. Operational resilience
was singled out as a high priority by both
the FCA and PRA and was followed up
by the FCA’s paper on the topic in July.
Additionally, the FCA identified several
core cross-sector priorities:
>> Culture and governance (specifically
SMCR and remuneration)
>> Financial crime and AML
>> Innovation, big data, technology and
competition
>> Long-term savings
>> High cost credit.

The PRA indicated that it was anticipating
a year of implementation, monitoring
and evaluation, particularly on prudential
standards and ring-fencing.
Alongside its Business Plan, the FCA
published its Sector Views document
which provides an insight into the
risks that the FCA has identified in the
different sectors it oversees. In the
wholesale sector it raised concerns about
financial crime risk, conflicts of interest
and poor client assets arrangements.
In the investment management sector,
governance and investment product
quality and value were highlighted as
areas for further work.
Read more…

As part of the FCA’s 2017 Mission,
it continued to publish its ‘Approach
Documents’ over the year to provide
further transparency in relation to its
approach in several areas. The FCA
published finalised Approach Documents
on consumers (July) and competition
(October). Draft approach documents
for supervision and enforcement
were published in March but the final
documents are still outstanding.
The FCA gave a speech outlining its
approach to authorisation in March, after
having issued a consultation paper on
the subject at the end of 2017. The final
approach document was published
in November.

Year to Come
In early 2019, we expect the FCA to
publish the finalised documents on
its Approach to Enforcement and
Supervision. A draft Approach to Market
Integrity for consultation is also expected
in Q1.
The FCA will publish for consultation its
review of its Penalty Policy, which comes
nearly four years after the FCA first
stated its intention to do so in late 2014.
The original review had to be put on hold
due to the wider review of enforcement
by the Treasury. The FCA is also aiming
to publish a consultation paper following
its work on a review of the whole of its
Enforcement Guide which commenced
in March 2018. (See Enforcement
Trends section for further details.)

By summer 2019, the FCA will introduce
the final rules and complete the system
testing of its Directory – a new public
register for checking the details of key
individuals working in financial services.
The FCA will become the regulator of
claims management companies (CMCs)
on 1 April 2019. Firms who wish to
continue to provide claims management
services must apply for Temporary
Permission by 31 March 2019 to carry
on regulated activity after that date.

The FCA will also start to carry out a
thematic review to assess the harms
caused by money laundering in capital
markets.
The FCA will commence a full review
of the impact of the Financial Advice
Market Review (FAMR), along with a
post-implementation review of the Retail
Distribution Review (RDR). The results of
the reviews will be finalised for publishing
in early 2020.
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1.2 Brexit
Key Points
	European Union (Withdrawal) Act 2018
passed. Converts EU law as at exit
day into UK law and gives government
powers to make amendments to EU
derived law to make it work properly in
the UK context from exit day.
	EU and UK agreed text of
Withdrawal Agreement and Political
Declaration on the framework for
the future relationship.

	Withdrawal Agreement to be ratified in
the UK and at EU level, including new
Act of Parliament to implement the
terms of the Agreement in UK law.
	Withdrawal Agreement ratified,
negotiations to begin on the
future relationship.

Our Brexit Microsite contains a collection of notes on recent developments.
Our SI Tracker will help you stay up to date with the new legislation that’s coming.

If you’d like to find out more about this, click here
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1.2 Brexit
Year in Review
The European Council concluded at the
end of 2017 that sufficient progress had
been made in the negotiations on the
UK’s exit from the EU to move the talks
on to transition and the framework for
the future EU-UK relationship.
The EU Council published guidelines
setting out its position on the framework
of the future relationship with the UK.
After a cabinet meeting at Chequers
where the approach was agreed, the UK
government also released a white paper
setting out its proposal for the future EUUK relationship.
The UK government published “no deal”
guidance for banking, insurance and
other financial services which explained
the consequences for financial services
of exiting the EU without concluding a
Withdrawal Agreement.
The PRA revised its approach to branch
authorisation and supervision of non-UK
banks and insurers. This confirmed that,
after Brexit, EEA banks and insurers
which do not conduct material retail
business could apply to operate through
UK branches (as opposed to being
required to set up a UK subsidiary).
The European Union (Withdrawal) Act
2018 passed both Houses of Parliament
and became law. The Act repeals the
European Communities Act 1972, retains
EU law as at exit day in UK law, and
empowers government ministers to make
changes to that law to fix deficiencies
arising from the UK’s withdrawal from the
EU. Read more on how the Act affects
UK law.

Those changes will be made via
secondary legislation known as statutory
instruments. SIs have begun to be made
under the Act. These are intended
to ensure that, if there is no deal on
the Withdrawal Agreement and so no
transition, UK law will continue to operate
after exit day. The Treasury expects to
continue to lay SIs relating to financial
services until early 2019.
A temporary permissions regime was
established.
The Treasury announced it would grant
new transitional powers to the FCA and
PRA to waive or modify firms’ regulatory
obligations where those obligations
have changed as a result of onshoring
financial services legislation.
The FCA, PRA and Bank of England
have consulted on:
>> changes to their rulebooks and the
technical standards for which they
will become responsible,
>> the rules they will apply to firms
participating in the temporary
permissions regime, and
>> their proposed approach to the new
transitional powers. Read more…

In November negotiators agreed the
text of the Withdrawal Agreement and
accompanying Political Declaration on
the framework for the future relationship.
The Withdrawal Agreement is largely
based on the draft published in March.
It includes a standstill transition period
until 31 December 2020 (although the
Agreement makes provision for a one-off
extension in certain circumstances).
See our note on what transition means.
The Withdrawal Agreement needs to be
ratified both at UK and at EU level.
Read more…
The Political Declaration includes high
level principles for the future relationship
agreement, to be negotiated during the
transition period.
>> European Union (Withdrawal)
Act 2018 passed. Converts EU
law as at exit day into UK law and
gives government powers to make
amendments to EU derived law to
make it work properly in the UK
context from exit day.
EU and UK agreed text of Withdrawal
Agreement and Political Declaration on
the framework for the future relationship,
on which the UK Parliament will have a
meaningful vote on 11 December.

Year to Come
Unless the law is changed before then,
the UK will leave the EU at 11pm (UK
time) on 29 March 2019.
EEA firms which passport into the UK
must notify the FCA or PRA if they
intend to benefit from the temporary
permissions regime in the event of a no
deal. The notification window will open
in early 2019 and close shortly before
exit day.
The FCA, PRA and Bank of England
will publish feedback on their proposed
Brexit-related rule changes early 2019
and finalise their rule changes before
exit day.
The provisions in the SIs are drafted to
take effect on exit day.
Other legislation is expected to be
made before exit day which will:
>> grant transitional relief powers to the
regulators to allow them to waive or
modify the application of rules and
legislation where a firm’s obligations
change because of Brexit; and
>> ensure that contractual obligations
not covered by the temporary
permissions regime can continue to
be met.

A Withdrawal Agreement Bill is also
needed to implement the terms of the
Withdrawal Agreement. This Bill would
need to continue the application of
EU law during the transition period
and preserve section 2(2) powers
under the European Communities Act
1972. It is also expected to delay the
SIs taking effect until the end of the
transition (subject to the outcome of
continued talks with the EU on the future
relationship). Passporting would continue
under the transition period.
Negotiations will begin on the future
relationship based on the principles
outlined in the Political Declaration.
On financial services, this includes
close cooperation on regulatory and
supervisory matters (including in
international bodies), encompassing
transparency and consultation in the
adoption, suspension and withdrawal
of equivalence decisions, information
exchange and consultation at both
political and technical levels. The
Political Declaration envisages that the
parties should commence equivalence
assessments as soon as possible after
the United Kingdom’s withdrawal,
endeavouring to conclude before the end
of June 2020.

The EU published a Communication
outlining a limited number of
contingency actions to be taken in the
event of no deal. The measures would
be temporary, in principle would not go
beyond 2019 and would not remedy
delays that could have been avoided
by preparedness measures and timely
action by the relevant stakeholders.
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1.3 Capital Requirements
Key Points
IFR / IFD: Council and Parliament positions on
new prudential rules for investment firms have
evolved during 2018 but trilogue negotiations
have not commenced as of November 2018 and
the file is moving slowly.

	
CRR2 / CRDV: in mid-2018 trilogue negotiations
started on these files, together with BRRD2 /
SRMR2. There has been significant progress
but finalisation is not expected before
early 2019.

IIFRS 9 Regulation applied from
1 January 2018.

	
Securitisation: new EU rules on securitisations
and their prudential treatment were published
at the end of 2017. They will apply from January
2019.

 asel Committee announced a three year delay
B
to implementation of the Fundamental Review
of the Trading Book complicating EU plans to
implement FRTB via the CRR2 package
	
Creditor hierarchy directive national
transposition deadline 31 December 2018. The
UK consulted on its implementation in Q3 2018

 rexit: UK published draft statutory instrument
B
to ‘domesticate’ current prudential framework
derived from CRR / CRDIV in UK post-Brexit in
the event of a no-deal Brexit.

	
The UK PRA consulted on changes to its
approach to the treatment of guarantees as credit
risk mitigation under the CRR and also published
a new supervisory statement on large exposures.

If you’d like to find out more about this, click here
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1.3 Capital Requirements
Year in Review
CRR2 package: all four pieces of
legislation in the package (CRR2,
CRDV, BRRD2, SRMR2) went into
trilogue mid-year. While there has been
progress, the Council and Parliament
had not concluded political agreement
by November and the file may not be
finalised until early 2019. Most of the
new rules are unlikely to apply before
2021.
On intermediate parent undertakings
in the proposed CRD V both Council
and Parliament now support a dual IPU
structure (to facilitate compliance by US
groups). On TLAC / MREL, questions
over the extent to which subordination
should be required of non-GSIBs have
dominated trilogue discussions. The
duration of resolution moratoria was
also a flashpoint on BRRD2 with the
Parliament pushing for consecutive pre
resolution and in resolution moratoria,
but with Member States firmly opposed.
On IFR / IFD progress has been slower.
Inevitably, disagreements over the
boundaries between classes 1, 2 and 3
have dominated discussions. Attention
has also focused on the removal
of proportionality and the potential
implications for remuneration rules at
smaller firms.

Although the new IFRS 9 Regulation
applied from 1 January 2018 its effects
have so far been reasonably limited due
to transitional provisions.
In Q3 2018 the Commission adopted
changes to EU rules on the liquidity
coverage ratio but these will not apply
until 2020.
With the implementation deadline
at year end, the UK published draft
implementing legislation to transpose the
creditor hierarchy directive in September
2018.
The PRA’s February 2018 consultation
paper on credit risk mitigation and the
eligibility of guarantees provoked some
disquiet among market participants
who feared that the PRA’s interpretation
of certain concepts used in the CRR
could limit the ability for firms to rely
on contractual guarantees with longer
payout periods as eligible credit risk
mitigation.
In June the PRA published a new policy
statement on large exposures. Among
the changes announced were changes
to the application of the non-core large
exposures group (NCLEG) limit for firms
with a Core UK group and an NCLEG
permission. The new framework also
exempts internal MREL from large
exposure limits, to facilitate the orderly
resolution of groups.

The UK published draft statutory
instruments including the draft Capital
Requirements (Amendment) (EU exit)
Regulations and the draft Financial
Conglomerates and Other Financial
Groups (Amendment) (EU exit)
Regulations. These are designed to
‘domesticate’ current EU prudential rules
in the UK post-Brexit and in the event of
a no-deal scenario. The draft withdrawal
agreement announced in November
would apply a transition period until
at least the end of 2020 whose effect
would be to preserve the application of
EU prudential rules (including new rules)
to UK firms throughout that period.
The Basel Committee has attempted
to assuage a number of the criticisms
of the new market risk rules contained
in FRTB and their potential punitive
capital impact, by consulting this year
on a series of relatively substantial
amendments. These include changes to
the standardised approach to enhance
sensitivity and to various internal model
rules, including risk factors and the P
and L attribution test. In addition, the
Committee has published amendments
to the leverage rules for client cleared
transactions, a new simple, transparent
and comparable securitisation framework
and updated Pillar 3 disclosure
requirements.

Year to Come
The pressure will be on EU law makers
to conclude trilogue negotiations on
the risk reduction package (CRR2 /
CRDV / BRRD2 / SRMR2) and to adopt
all of this legislation before Brexit and
before European Parliament elections
scheduled for May.
Implementation phase-in for the risk
reduction package has yet to be finalised
but it is likely that many provisions will
not apply before 2021.
EU law makers also aim to conclude
negotiations on IFR and IFD and to
adopt these new rules for the prudential
regulation of investment firms before the
end of the EU’s current legislative term in
May. It will be imperative that the phasein of the new regime for investment firms
is synchronised with the implementation
timetable for the CRR2 / CRDV package
so that smaller investment firms are not
temporarily subject to the CRR2 regime
while waiting for the new investment firm
regime to apply.

In the UK the critical question is whether
a Brexit withdrawal agreement is ratified,
in which case a transitional period would
maintain the prudential regulation status
quo for UK firms throughout 2019 and
into 2020. However, absent a ratified
agreement and in the event of a ‘no
deal’ Brexit the UK would ‘domesticate’
much current EU prudential regulation
through a series of statutory instruments
of which drafts were published in 2018.
While most of these domestication
provisions are innocuous, some could
have a capital impact, particularly for UK
firms with exposures to EU27 public and
quasi-public authorities.
New EU securitisation rules (the
Regulation on Simple, Transparent and
Standardised Securitisations and the
Regulation amending the prudential rules
for securitisations in the CRR) will apply
from 1 January 2019.

On the Basel front, the focus this year of
the Basel Committee will be on finalising
the FRTB rules, as well as ensuring
consistent international implementation
of the net stable funding ratio, the
leverage ratio, the SA-CCR rules and
ongoing preparations for Basel IV.
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1.4 MiFID II: Market Structures
Key Points
	After years of preparation, MiFID II
took effect on 3 January although
several member states failed to
implement on time.
	ESMA concerned whether “periodic
auctions” are being used to circumvent
pre-trade transparency rules: call for
evidence has been issued.
	Geographical scope of pre- and posttrade transparency is unclear and FCA
still working out approach.
	Data quality in transaction reports
subject to regulatory security from the
FCA in the second half of the year: firms
notified of common shortcomings.

	The focus in the year ahead will be on
compliance; we can expect thematic
reviews and identification of “outliers”.
	ESMA is expected to take a firmer
stance on data quality issues affecting
its market data publications.
	Also on transaction reporting, we
expect a continued focus on firms
whose transaction reports fall short of
the mark; investigation or enforcement
action is perhaps more likely to come
sooner in this area than others.

Have a look at our MiFID II Microsite for a complete picture.

If you’d like to find out more about this, click here
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1.4 MiFID II: Market Structures
Year in Review
After a monumental effort from financial
market participants and regulators
across the EU to prepare systems and
processes for “go live”, everyone held
their collective breath as the MiFID II/
MiFIR package of reforms took effect on
3 January 2018. Markets continued to
function without an adverse impact on
liquidity.
However, several EU Member States
failed to implement MiFID II into
national law on time, leading to some
complexities on the application of the
new rules in those countries which were
clarified in updated ESMA Q&A.
Indeed, ESMA’s Q&A were updated
throughout the year to clarify
implementation issues. The Commission
provided further guidance, e.g. on the
ancillary activity test.

Market structures and transparency
There were delays in the mandatory
SI regime coming in. For equities,
equity-like instruments and bonds,
ESMA published relevant market data in
August, and the SI regime came in on 1
September 2018. For other instruments,
the regime was delayed into 2019.
However, many firms elected to be
treated as an SI ahead of the mandatory
SI regimes coming in.
ESMA also delayed publication of the
double volume cap data to March 2018,
so that limits to dark pool trading in
relevant equity instruments only applied
for the first time from mid-March. Even
then, there were data quality issues, with
waivers for some instruments incorrectly
suspended as a result.
ESMA’s liquidity assessment for bonds
subject to the pre- and post-trade
transparency requirements of MiFID II
were first published in May 2018. Due
to issues with the quality of underlying
data, ESMA has had to make some
amendments to the publications. In
September, ESMA announced some data
completeness indicators as a step to
addressing data quality issues.

The Commission is in the process of
endorsing amendments to RTS1 to
ensure that SI quotes which are subject
to pre-trade transparency meet the tick
size requirements. But these will apply
to SI quotes in respect of shares and
depository receipts only, rather than the
wider range of instruments proposed by
ESMA. Amendments are also proposed
to RTS 11 to ensure that tick sizes
applicable to third country instruments
are adequate.
ESMA, and national competent
authorities in a number of Member
States, are interested in whether
“periodic auctions” are being used to
circumvent the double volume cap/
pre-trade transparency requirements.
The FCA published a webpage with its
findings in June. ESMA issued a call for
evidence on periodic (frequent batch)
auctions in November.

Year to Come
While the regulators have allowed for
teething problems to be resolved initially,
they will focus on compliance in 2019,
both through thematic activity and
through identifying “outliers” in general
supervision.
Market structures and transparency
The mandatory SI regime for derivatives,
securitised derivatives, ETCs, ETNs,
SFPs and emission allowances will come
in on 1 March 2019.
ESMA is likely to take a firmer stance on
data quality issues affecting its market
data publications given the impact of
this data on various thresholds. The
annual review of liquidity parameters
and thresholds for bonds is due in
2019, unless a delay is agreed to fix
data quality issues and to allow data to
stabilise in the event of a no deal Brexit.

Following the close of ESMA call for
evidence on periodic auctions in
January, we expect to see details of
ESMA’s findings.
Having communicated to firms some
common shortcomings in transaction
reports, firms can expect the FCA (and
other national regulators) to focus on
those who continue to fall short. Due to
the purpose of the rules being detection
of abusive behaviours and the binary
nature of the obligations, investigation
or enforcement action is perhaps more
likely to come sooner in this area than
others.
ESMA has indicated that it may review
the scope of instruments captured by the
derivatives trading obligation.

The geographical scope of pre- and posttrade transparency continued to be a
tricky area throughout the year, with the
FCA still analysing different approaches
indicated by firms.
On transaction reporting, the “no LEI, no
trade” rule was relaxed for a six-month
period, allowing firms to continue to
trade with counterparties while their LEI
was being obtained.
The second half of 2018 saw regulators
hone in on data quality in transaction
reports, with the FCA informing firms of
common errors which it expects firms to
iron out.
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1.5 MiFID II: Investor protection; Brexit
Key Points
	As predicted in the lead up to MiFID II
implementation, costs and charges have
been a focus area, particularly in the
retail space.
	Inducement rules around unbundling
research are the subject of a
thematic review.
	The Brexit SI onshoring of the MiFID
II rules was laid before Parliament in
the autumn and has been followed by
consultations on rulebook and technical
standards changes. We expect
further consultations in the next
couple of months.

	Some of the issues likely to require
further work to adapt to Brexit include:
> EU-wide market data relied upon for
the transparency regime – unclear
what the geographic scope for the
data will be post-Brexit.
> Double transaction reporting
obligation for incoming EEA firms with
a UK branch under UK and EU MiFID
regimes, and vice versa for UK firms
with EEA branches.
> Increased reliance on delegation
arrangements to provide transparency
under the different UK/EU27
transparency regimes.

If you’d like to find out more about this, click here
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1.5 MiFID II: Investor protection; Brexit
Year in Review
Investor protection requirements
and conflicts
Costs and charges disclosures are a
focus area for regulators, particularly in
the retail space. Press reports indicate
that the FCA is already assessing
compliance by a number of investment/
pension firms. ESMA and the French
AMF are also interested in costs
disclosures. The FCA’s recent move to
endorse disclosure templates by the
Institutional Disclosure Working Group
may indicate a desire to move (over
time) towards more uniform disclosure
of costs.
The inducement rules around
unbundling research are the subject of a
thematic review by the FCA, with a focus
on asset managers and their pricing
models. The FCA has indicated that it
is also looking at other conflicts topics,
including how conflicts are managed by
wholesale banks when underwriting/
placing in equity and debt capital
markets transactions, or when payment
for order flow is used in interdealer
broking business.
Investment firms published the first
best execution data reports (as required
under RTS 28) by 30 April 2018.
Execution venues published their first
execution quality data reports (as
required under RTS 27) by 30 June
2018.

Onshoring MiFID II post-Brexit
In the autumn, we saw the statutory
instrument to onshore the MiFID rules in
the event of a no-deal Brexit laid before
Parliament. Read more... The FCA
and PRA also published consultations
on changes to their rulebooks and
to existing EU technical standards
supplementing MiFID II, onshoring these
to the UK. Read more on FCA CP18/28
and Read more on FCA CP18/36.
Further CPs are expected by the
end of 2018 or early 2019, e.g.
onshoring technical standards covering
transparency requirements and tick sizes
(including RTS 1, 2, 3 and 11).

Year to Come
Investor protection requirements
and conflicts
Given the divergence in costs and
charges disclosures, ESMA (or any local
regulator) may produce further guidance
or encourage industry to develop
disclosure templates.
Where regulators identify outliers in
research pricing models, they may issue
further guidance or take action against
relevant firms.
Firms can expect regulatory scrutiny
of conflicts management, monitoring
and oversight in payment for order flow
scenarios.
Regulators are likely to monitor how
market practice evolves on best
execution reports under RTS 27 and 28.
Brexit-related developments
In the event of a no-deal Brexit, firms
and regulators will need to revisit their
MiFID II systems to reflect UK-specific
tweaks to the MiFID II regime, as well
as EU27 tweaks. Firms will also need to
ensure appropriate interaction between
UK and EU27 MiFID compliance. Where
guidance from UK regulators differed
from that in other EU jurisdictions, this
may come into greater focus over time,
particularly where firms have relied on
UK guidance for their wider EU27 MiFID
II implementation (or vice versa).

Amongst the issues on which further
clarity and work will be required during
2019 (even if there is a transition period)
are:
>> The waivers and thresholds in the
MiFID transparency regime rely on
EU-wide market data. The MiFID
Brexit SI replaces references to the
EU with the “relevant area” which
is yet to be defined. It also provides
the FCA with temporary powers for
four years to amend or suspend
certain aspects of the transparency
regime (e.g. transparency waivers
for equities and non-equities, the
application of the double volume cap
and transparency obligations relating
to non-equities). We expect a policy
statement from the FCA on how it
intends to use these powers.
>> Under the UK MiFID regime, OTC
post-trade transparency obligations
only apply in respect of instruments
that are traded on a UK trading
venue. The FCA will be taking
over responsibility for collating
financial reference data from UK
firms and intend to publish a UK
FIRDS database, details of which
are awaited. We expect that the
EU’s financial instrument reference
database would not cover UK
instruments after exit day.

>> For transaction reporting, the UK
regime continues to cover both UK
and EU TOTV instruments. Incoming
EEA firms with a UK branch (either
under the temporary permissions
regime or under the general UK
regime) will need to transaction
report under both the UK and EU
MiFID regimes (and under the MiFID
SI the proposed UK regime will be
broader as it will cover both EU and
UK TOTV instruments).
>> UK firms with counterparties in
the EU27 (and vice versa) may
need to rely more heavily on
delegation arrangements to provide
transparency under the different UK/
EU27 transparency regimes.
The commodities ancillary business
exemption also relies on EU-wide market
data, and whilst UK regime will continue
to look at the EU-wide data, there may
be issues for EU firms who will be
assessed under the EU27 regime against
a much smaller commodities market
once the UK leaves the EU.
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1.6 EMIR
Key Points
	Phase-in of EMIR margin and clearing
obligations continued in 2018:
> Counterparties with over EUR 1500 billion
aggregate average notional amount of
uncleared derivatives, on a group-wide
basis, came within the scope of initial margin
requirements for uncleared derivatives from
1 September 2018;
> Certain counterparties classified as NFC+
[are] subject to the clearing obligation for
mandated interest rate products in G4
currencies from 21 December 2018.

	EMIR REFIT amendments are expected to
come into force early in 2019, with many of
the changes becoming applicable during the
course of the year. Timing of the proposed
enhancements to EU supervision of CCPs
is less clear but the legislative proposal is
expected to progress to the trilogue phase early
in the new year.
	The obligation to report historic transactions
will apply from 12 February 2019, unless
anticipated amendments under EMIR REFIT
are effective ahead of this time or regulatory
forbearance is given.

	The Commission’s “REFIT Proposal”, intended
to make EMIR simpler and more proportionate,
is expected to be finalised by the end of the year.

	Phase-in of the clearing obligation and
mandatory initial margin requirements under
EMIR will continue during 2019.

	During the course of the year, we have seen
regulatory forbearance across a number of
obligations, pending reliefs anticipated under
EMIR REFIT.

	Pursuant to the Securitisation Regulation,
applicable from 1 January 2019, amendments
to EMIR will introduce exemptions for certain
securitisations.

If you’d like to find out more about this, click here
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1.6 EMIR
Year in Review
The clearing and margining obligations
under the European Market
Infrastructure Regulation (“EMIR”)
continued to be phased-in during
the course of 2018, with phase 3
counterparties coming within the scope
of the initial margin obligations for
uncleared derivatives from 1 September
2018. Category 4 counterparties,
comprising NFC+s, come within the
scope of the clearing obligation for
mandated G4 currency products from
21 December 2018, although regulatory
forbearance has been announced for
some such counterparties.
The Commission’s EMIR REFIT proposal
has continued through the legislative
process and trilogue discussions are
ongoing between the Commission,
Parliament and Council. It is currently
expected that the proposal will be
finalised by the end of the year.
The REFIT amendments are expected to
include a further temporary exemption
from clearing for pension schemes,
reduced scope of the clearing obligation
for some NFC+s and exemption for
small FCs, changes to the reporting
obligation intended to reduce the burden
of reporting for NFC-s and removal of the
obligation to report historic transactions
Read more…

Pending the implementation of these
changes, regulatory forbearance has
been granted in respect of the expiry of
the exemption from clearing for pension
schemes in August 2018. Similarly,
comfort has been given to NFC+s
expected to have the benefit of the
reduced scope of the clearing obligation
in respect of mandated G4 currency
interest rate products but within scope
of that clearing obligation from
21 December 2018.
Draft RTS published by ESMA would
have the effect of extending the intragroup derogations from clearing for
transactions entered into with third
country counterparties in the absence
of an equivalence decision to December
2020. Further regulatory forbearance
has been announced to allow those for
whom this derogation would fall away
from 21 December 2018 to continue
to rely upon it, pending adoption of
those RTS.

Year to Come
It is anticipated that the EMIR REFIT
amendments will come into force early
in 2019 with many of the changes
becoming applicable during the course
of the year.
The obligation to report transactions
that were entered into before 16 August
2012 and remained outstanding on that
date, or that were entered into on or
after 16 August 2012 but were no longer
outstanding on 12 February 2014 (socalled “backloading”), will apply from
12 February 2019 unless the expected
EMIR REFIT amendments are already
applicable. Market participants are likely
to look to regulators for relief if these
amendments are not effective in time.
Phase-in of the clearing obligation under
EMIR will continue during 2019. Again,
timing of EMIR REFIT amendments for
small FCs and certain NFC+s will be
a point to watch in the context of the
clearing obligation phase-in for Category
3 counterparties from 21 June 2019
and, in the case of mandated credit
default swap products, Category 4
counterparties from 9 May 2019.

Phase-in of initial margin requirements
will also continue with the threshold for
mandatory initial margin falling to an
aggregate average notional amount of
uncleared derivatives, on a group-wide
basis, above EUR 750 billion from
1 September 2019.
It is expected that draft RTS published
by ESMA proposing amendments to:
>> the RTS on margin for uncleared
derivatives to bring EU variation
margin requirements for physicallysettled FX forwards into line with
narrower obligations in certain other
jurisdictions; and
>> extend the derogation from clearing
for intra-group transactions with
counterparties in third countries
in the absence of an equivalence
decision,
will continue to progress through
the legislative process. Regulatory
forbearance reflecting both of these
proposals is currently in place.

Under the Securitisation Regulation,
applicable from 1 January 2019,
amendments to EMIR will introduce
exemptions from the clearing obligation
for issuers of simple, transparent and
standardised (“STS”) securitisation. Final
draft RTS published by ESMA would also
amend the rules on margin for uncleared
derivatives to provide relief for these
securitisations similar to that available for
covered bonds.
The Commission’s legislative proposal
seeking enhancements to EU supervision
of CCPs under EMIR, both within the
EU and in third countries, is expected to
progress to trilogue discussions early in
the New Year. These amendments are
likely to be particularly relevant in the
context of Brexit.
In the event of a no-deal Brexit, only
those provisions in EMIR, and related
technical standards, that are applicable
as at 29 March 2019 will form part
of retained EU law (“UK EMIR”).
Obligations not yet phased-in will not
apply under UK EMIR but may be the
subject of UK legislation. If there is
an implementation period, provisions
becoming applicable during that period
will also apply in the UK.
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1.7 Financial Crime
Key Points
	MLD5 entered into force and will need to be
implemented by January 2020.
	The new OFBAS regulator was established at
the beginning of 2018 to focus on the activities
and behaviours of professional body AML
supervisors largely in the accounting and
legal sectors.
	Cyber security has been on the radar, and
the FCA issued its first fine against a bank in
relation to its handling of a cyber-attack.
	UK and European regulators have published
their views and expectations on how firms
should prepare themselves for a cyber-attack,
and we can expect more on this in the year
to come.

	AML will remain a high regulatory priority and
we can expect more investigations into firms’
systems and controls in respect of AML risk in
the coming year.
	The Cryptoassets Taskforce Report suggests
that in the UK we can expect a broadening
of the scope of AML/CFT regulation beyond
what is covered in MLD5, with new legislation
coming along in 2019.
	Depending on the outcome of the Brexit
negotiations, the Sanctions and Anti-Money
Laundering Act 2018, may be implemented
together with any further legislation that may be
necessary to fill in gaps left by EU law.
	The ESA’s proposals to bolster the AML powers
of the EBA is expected to be adopted by the
European Parliament and Council by early
2019. 2019 could also see the establishment of
a European AML authority.

If you’d like to find out more about this, click here
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1.7 Financial Crime
Year in Review
MLD4: The Delegated Regulation on
the criteria for appointment of central
contact points for electronic money
issuers and payment service providers,
entered into force on 30 August 2018.
MLD5: The fifth anti-money laundering
directive (MLD5) entered into force
on 9 July 2018 and will need to be
implemented by the EU Member States
by 10 January 2020. The series of
measures are intended to bring more
transparency to improve the fight against
money laundering and terrorist financing
across the EU. Read more…
Key changes from MLD4 include new
national bank account registers in each
Member State to enable easy access
by law enforcement authorities to
bank account information, clarification
of “prominent public function” for
identification of PEPs, tighter controls
relating to high risk third countries,
increasing transparency of beneficial
ownership of corporates and more
prepaid instruments subject to due
diligence.
Other legislation relating to financial
crime: On 18 January, the OFBAS
Regulations 2018 came into effect
establishing a new regulator to
strengthen the UK’s AML supervisory
regime and ensure the professional body
AML supervisors provide consistently
high standards of AML supervision.
Shortly after, on 31 January 2018
the Unexplained Wealth Order came
into force. This is a civil power that
enforcement agencies can use to obtain

information. The first case to use this
power was upheld in October.

risks associated with financial crime and
AML compliance.

In September, the European Parliament
approved new measures to thwart money
laundering. The two new laws will close
loopholes in the current AML rules
and make it easier for the authorities
to detect and stop suspicious financial
flows. These include new EU-wide
definitions of money-laundering crimes,
minimum penalties and additional
sanctions for those found guilty.

On 26 January the FCA published a
speech by their Head of Technology
encouraging firms to build effective
cyber capability and contingency plans
and setting out some best practice
points and in April, the ECB launched a
consultation on cyber resilience oversight
expectations. In May, the ECB launched
the first European-wide framework for
testing resilience to cyber-attacks in
the financial market (TIBER-EU). The
services procurement guidelines were
published in August.

Publications: In March, HM Treasury
published its sixth report on AML and
CFT supervision. This supports the UK’s
submission to FATF to demonstrate the
effectiveness of the UK supervisory
regime.
In June, the FCA wrote to banks
suggesting good practice for handling
the financial crime risks posed by cryptoassets. Read more…. Shortly after, the
PRA sent a letter on how firms should
handle exposures to crypto-assets.
Read more… And later in October, the
FSB published its report on cryptoassets risks.
In July, FATF published a report looking
at the techniques and tools used by
professional money launderers to help
countries identify and dismantle them.
This is the first time that FATF undertook
a project which concentrated on
professional money launderers.
Cyber resilience and security:
Cybersecurity is emerging as the key risk
for banks and remains a high priority as
they look for new ways to manage the

May 2018 was the deadline for national
transposition of the Directive on security
of Networks and Information Systems
EU 2016/1148 (NIS Directive). From
November 2018 member states had to
identify operators of essential services
(OES) within establishments in their
territory. These OES need to take
appropriate and proportionate security
measures to manage cyber risks and are
obliged to notify serious incidents to the
relevant national authority. Read more…
In July, the European Parliament agreed
measures the European Commission
proposed last September for a EU
Cybersecurity Act, building a European
Cyber Security Certifications Framework.

Year to Come
UK
AML will remain a hot topic for
the FCA, both for Supervision and
Enforcement. The FCA is increasingly
commencing dual track civil and criminal
investigations for systems and controls
breaches. Individual accountability for
AML systems and controls remains a
priority, with MLROs continuing to face
personal investigation.
The Cryptoassets Taskforce Report
suggests that HMT will broaden the
scope of AML/CTF regulation further
than MLD5, with a consultation and new
legislation being issued in 2019.
The FCA is expected to publish a
report on ‘Money Laundering in Capital
Markets’ in Q1 2019/20.

Europe
The ESA’s proposals to bolster the AML
powers of the EBA are expected to be
adopted by the European Parliament
and Council by early 2019. 2019 could
also see the establishment of a European
AML authority (this was referred to in a
letter form the ECB).
FATF said in its October plenary meeting
that by June 2019, it will produce
updated guidance for a risk-based
approach to regulating virtual asset
service providers, including their
supervision and monitoring, along
with guidance for operational and law
enforcement authorities on identifying
and investigating illicit activity involving
virtual assets.

The House of Lords Select Committee
has been examining the Bribery Act
2010 throughout the summer and
autumn of 2018 and is due to report its
findings by 31 March 2019.
The PSR industry code for the
reimbursement of victims of authorised
push payment scams is expected to be
implemented in early 2019.
Depending on the progress of the Brexit
negotiations, there may need to be
implementation of the Sanctions and
Anti-Money Laundering Act 2018.

On 1 October, the FCA issued its first
fine in relation to a cyber attack. Cyber
resilience remains central to both the
FCA and PRA’s strategic objectives,
increasing the risk of joint enforcement
action where failings occur. Read more...
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1.8 Market Abuse
Key Points
	Market Abuse prevention continued to be
a high priority for the FCA in their 2018/19
Business Plan.
	Enhanced co-operation and information sharing
arrangements between European regulators.
	Continued FCA focus on surveillance including
published observations and expectations, and
successful enforcement against firms for poor
market abuse controls and surveillance failures.

	Going forward, we expect continued FCA
interest in firms’ compliance with MAR in
particular, surveillance arrangements and in the
asset management sector.
	Greater appetite for cross-border
investigations and co-operation with other
European regulators.

If you’d like to find out more about this, click here
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1.8 Market Abuse
Year in Review
Prevention of market abuse remained
a high priority for the FCA and was
identified as one of the key drivers of
harm to wholesale markets in the FCA’s
2018/19 Business Plan. 2018 saw an
increased focus on firms’ systems and
controls in relation to market abuse,
with the FCA making supervisory visits
to a number of firms and sending a
questionnaire to a number of firms in
the asset management and alternative
investment sectors as part of a marketbased review of the sector’s market
abuse controls.
The Market Abuse Regulation (“MAR”)
provisions dependent on MiFID II
entering into force (including financial
instruments listed on organised trading
facilities (“OTFs”) and Emission
Allowance Products) came into force on
3 January 2018.
On 19 March 2018 technical standards
entered into force setting out how
national competent authorities should
co-operate with one another under MAR
with respect to requesting investigations
and on-site inspections, taking
statements from persons and exchanging
unsolicited information.

In March 2018 the FCA consulted on
proposed new good practice guidance
for firms in relation to detecting,
reporting and preventing insider dealing
and market manipulation (GC18/1).
Final guidance was due in autumn 2018,
however it has not yet been published.

In September 2018, the FCA published
a Market Watch (MW 56) newsletter
focusing on market abuse surveillance
including calibration of surveillance
systems, assessing the risk of market
abuse, fixed income surveillance and
rationales for failings.

In June 2018 the FCA consulted on
a new legitimate interest for delaying
disclosure of inside information under
Article 17(4) of MAR. The proposal is
to allow an issuer to delay the public
disclosure of inside information where
the issuer is in the process of preparing
a periodic financial report and immediate
public disclosure of information to be
included in the report would impact on
the orderly production and release of the
report and could result in the incorrect
assessment of the information by the
public. Final guidance has not yet been
issued.

In September, the FCA also published
a Guidance Consultation (GC18/1) on
amending its Financial Crime Guide for
firms, to encourage firms to align their
market abuse controls with their wide
financial crime controls.

In May 2018 the Commission proposed
new rules to amend MAR to promote
SME Growth Markets. Proposals
included loosening requirements
regarding reporting managers’
transactions and insider lists. Proposals
are under consideration by the
Parliament and Council.

In November 2018, the FCA published
a Market Watch (MW 57) highlighting
concerns in relation to “flying” and
“printing”, both of which involve
advertising false prices to the market and
reminding firms about its expectations
of them to ensure staff are not engaging
in unacceptable behaviours that may
constitute market abuse through a
variety of means including training and
surveillance systems.

Year to Come
The FCA has shown interest in firms’
systems and controls (and in particular
their surveillance arrangements) across
the market and also in market abuse
controls in the asset management and
alternative investment sectors. We
expect to see further investigations and
guidance in these areas.

As part of its 2019 Work Programme
ESMA intends to undertake a peer
review on the collection and use of
suspicious transaction and order reports
under MAR as a source of information
for market abuse investigations.

The FCA has signalled an increased
appetite to collaborate with other national
competent authorities and tackle crossborder market abuse, including insider
dealing and cross-market manipulation.
Added to this it, and other competent
authorities will have access to a greater
range of data through the co-operation
framework with other competent
authorities.

The FCA has been active in enforcing
against firms in respect of market abuse,
including against Interactive Brokers
(UK) Limited for poor market abuse
controls and failure to report suspicious
client transactions, and against Linear
Investments Limited for surveillance
failures.
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1.9 Payment Services
Key Points
	A busy year in the payments space,
with a lot of work on strong customer
authentication.
 SD2 applied from January, following
P
the long awaited RTS on strong
customer authentication in March.
	At the same time, the EBA guidelines on
operational and security risks of payment
services under PSD2 were applied.
	Fraud reporting guidelines were published
by the EBA in the summer and will
apply from the beginning of 2019.

	The FCA is expected to publish its
final position on strong customer
authentication in early 2019.
	The EBA’s RTS on the same topic will
apply from 14 September 2019.
	The PSR intends to carry out a market
review into the supply of card-acquiring
services following concerns over
escalating fees and poor competition.
A timetable of work for this, expected
in late 2018 (but not published yet), will
stretch well into 2019.

	Competition concerns in the sector were
a focus with the launch of the PSR’s
first competition investigation.

If you’d like to find out more about this, click here
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1.9 Payment Services
Year in Review
PSD2
The Revised Payment Services Directive
(PSD2) applied from 13 January (except
for the security measures on Strong
Customer Authentication and Secure
Communication, which will apply on
14 March 2019). The long-awaited RTS
providing regulatory technical standards
for strong customer authentication and
common and secure open standards of
communication was published in March.
Amongst other things, PSD2 established
two new regulated activities – those of
providing account information services
and payment initiation services.
Payment institutions already authorised
under PSD1 were required to apply to the
FCA for reauthorisation under PSD2 by
13 April, with small payment institutions
having to apply for reauthorisation by
13 October.
The EBA guidelines on major reporting
and on the security measures for
operational and security risks of payment
services under PSD2 started to apply
from the same date.
In June, the EBA published an opinion and
consultation paper proposing standards
for strong customer authentication and
common and secure communication.
These standards are intended to regulate
the access to customer payment account
data under PSD2.
In the same week, the UK Payment
Systems Regulator (PSR) launched a
discussion paper on the use of data
in the payments industry. As noncash methods of payments increase,

the amount of payments data being
generated is also increasing. Read more…
In July, the EBA published its final
guidelines on fraud reporting under
PSD2. The guidelines require payment
service providers across the EU to collect
and report data on payment transactions
and fraudulent payment transactions
using a consistent methodology,
definitions and data breakdowns. The
guidelines will apply from 1 January 2019.
In July the FCA updated its Approach
Document on Payment Services and
Electronic Money, the document setting
out how the FCA will regulate these
activities.
In August, the EBA published its final
draft RTS specifying the framework
for co-operation and the exchange of
information between NCAs under PSD2.
In September, the FCA consulted on
its approach towards the final RTS on
strong customer authentication and
the EBA’s guidelines on fraud reporting
under PSD2. The FCA is also proposing
new complaints reporting rules about
authorised push payment (APP) fraud.
Competition in payment services
In March, the PSR published its third
annual report on access to payment
systems and the governance of payment
systems operators in the UK.
Also in March, the PSR launched its
first competition investigation following a
significant number of dawn raids around
the UK.

In April, TransferWise became the first
non-bank payment service provider
to join the Bank of England payment
system – a landmark step which the
Bank of England hopes will encourage
competition in UK payment service.
The PSR set out its plans to carry out a
market review into the supply of cardacquiring services following concerns from
the retail industry over escalating fees,
complex rules and ineffective competition.
The terms of reference are expected to be
finalised by the end of 2018.
Payment systems in the UK
NPSO (now renamed and rebranded
as Pay.UK): During 2018, the New
Payment System Operator (NPSO)
took over the operation of the three key
interbank retail payment systems – Bacs,
Faster Payments and the new Image
Clearing System for cheques. The NPSO
is also responsible for designing and
delivering several key strategic payments
initiatives, which were developed by the
Payments Strategy Forum and handed
over to the NPSO in December 2017 for
implementation.
Closure of ATMs: In October the PSR
published for consultation a draft
specific direction regarding protected
ATMs (LINK) to make sure LINK does all
it can to fulfil the public commitments it
made at the beginning of 2018 regarding
the ongoing availability of free access to
cash for UK consumers.

is keen to understand what role it might
play to make sure new uses of data work
well for the people and businesses that
use payment systems.
Interchange Fee Regulation: PSR
is continuing its work on monitoring
compliance with the IFR caps, including
the prohibition on circumvention of the
caps in Article 5 of the IFR.
PSR Annual Plan: The PSR published
its annual plan and budget for 2018/19
in March. Plans include facilitating faster
and cheaper access to payment systems
with a view to increasing competition,
monitoring compliance with the
Interchange Fee Regulation and further
work on establishing the NPSO.
Payment systems in Europe
The European Commission published its
report on the implementation and impact
of the Second Electronic Money Directive
(EMD2).
In November, the TARGET instant
payment settlement (TIPS) service went
live and in October a service allowing
people to make person-to-person (P2P)
mobile payments using their mobile
phone number as an identifier went live.

Year to Come
PSD2
EBA guidelines on fraud reporting under
PSD2 will apply from 1 January 2019.
Payment Services and Electronic Money
(Principles for Business and Conduct of
Business) Instrument 2018 comes into
force on 1 April 2019.
The FCA is expected to publish its final
position on its approach towards the final
RTS on strong customer authentication
in early 2019.
FCA is expected to publish PS to
CP18/21 on general standards and
communication rules for the payment
services and e-money sector. Read
more…
EBA RTS on Strong Customer
Authentication (SCA) and Common
and Secure Open Standards of
Communication (CSC) under PSD2 will
apply from 14 September 2019.
Other
The PSR is expected to commence its
market review into the supply of cardacquiring services in 2019.

On 5 November, MEPs agreed with the
Commission proposal to align charges
for cross-border payments within the
EU with charges for domestic payments
made in the official currency of a
member state.

Use of data: In June, the PSR launched
a discussion paper about how data is
used in the payments industry. The PSR
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1.10 Crowdfunding
Key Points
	As part of the competition objective, and
with an eye to Fintech developments,
crowdfunding continues to be an FCA
focus.
	The FCA opened a consultation
on new rules for loan-based
crowdfunding platforms in July
which closed in October.

	The FCA aims to publish a policy
statement on loan-based crowd funding
platforms in Q2 2019.
	In the EU, the next step is for the
Crowdfunding Regulation proposal to be
considered by the European Parliament.

	In March the EU published a proposal
for a Crowdfunding Regulation.
In August the European Parliament’s
Economic and Monetary Affairs
Committee (ECON) published a report
on the proposal which it adopted
in November.

If you’d like to find out more about this, click here
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1.10 Crowdfunding
Year in Review
The crowdfunding market continues
to grow rapidly and in its 2018/2019
Business Plan, the FCA identified
publishing new crowdfunding rules as
one of its cross-sector priorities.
In March the government published
an Amendment Order (SI 2018/394)
clarifying that businesses borrowing
funds from P2P lending platforms were
not carrying out a regulated activity that
would require either authorisation or
exemption. This clarification should give
a boost to P2P business in line with the
government’s aim to enable the fintech
sector.
In July the FCA opened a consultation
on rules for loan-based crowdfunding
platforms. This included among others,
proposals to ensure investors have
sufficient information to assess risk,
value and pricing of loans; promotion
of good governance and business
practices; and external marketing
restrictions. The consultation closed at
the end of October. Read more…

At a European level, in March a proposal
for a crowdfunding regulation was
published. This proposes enabling
crowdfunding platforms in the EU
to take advantage of a passport to
provide their services throughout
the EU. It also covers areas such as
complaints handling, conflicts of interest,
outsourcing, client asset safekeeping,
information to clients, key information
sheets and requirements for marketing
communication.

The UK government however, has
expressed a number of concerns with
the proposed Regulation including
that it does not distinguish between
investment-based crowdfunding and
P2P lending and contains a common
definition of crowdfunding that
encompasses both activities.

Year to Come
Following its consultation this year, the
FCA has said that it aims to publish a
policy statement in July 2019.
In the EU, the next step is for the
draft report to be considered by the
European parliament.

The outcome of Brexit negotiations in
2019 will impact the applicability in the
UK of the proposed EU regulations and
whether it will be able to benefit from
any passporting regime or have third
country status.

In May, the House of Commons
European Scrutiny Committee discussed
the proposed Regulation.

In August, ECON published a report
on this proposal with suggested
amendments. These included that
primary supervisory responsibility
should remain with national competent
authorities within a common supervisory
framework; that initial coin offerings
should also be covered and that third
country crowdfunding providers should
be able to offer services across the EU
provided they are authorised in their own
jurisdiction and adhere to the same rules
as EU providers. Read more…
ECON voted on 5 November adopting
the text. It is now ready to enter into
negotiations with the Commission and
Council.
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1.11 Fintech
Key Points
	The European Commission published a
fintech action plan, setting out its work
plan in fintech for 2018/19.

	The EU Crowdfunding Regulation will
continue its progress through the EU
legislative process.

	A Crypto Assets Task Force was
convened and published its first report
in October.

	As fintech becomes embedded in the
financial system there will be increased
regulatory focus on the impact on
established firms and the financial
services sector more generally.

If you’d like to find out more about this, click here
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1.11 Fintech
Year in Review
The second EU payment services
directive took effect on 13 January 2018.
This was also the date by which the
banks participating in the UK’s Open
Banking project had to be ready to share
their customer data via open application
programming interfaces (although in
practice some banks were given an
extension to that deadline).
In April, the FCA published a
statement warning that firms offering
cryptocurrency derivatives must be
authorised by the FCA and therefore
comply with all the applicable rules in
the FCA’s Handbook, as well as relevant
EU regulations.
Mark Carney, Governor of the Bank of
England, gave a milestone speech on the
future of money. The speech explained
why cryptocurrencies were not, in his
view, true currencies. His preferred term
“crypto-assets” has since been imitated
by other global supervisors.

The European Commission published
a fintech action plan, setting out its
work plan in fintech for 2018/19. The
most eye-catching proposal was a draft
Crowdfunding Regulation which would
create the right for loan- and investmentbased crowdfunding platforms to
passport their services across the EU.
Read more… The EBA followed with
its own fintech road map setting out its
fintech priorities and proposing a fintech
knowledge hub. Read more…
The European Parliament published the
results of its study on competition issues
in fintech in July. The study concludes
that the current state of the markets for
fintech services is generally too fluid to
reach firm conclusions on the challenges
that need the deployment of competition
tools on a large-scale basis. Read more...
The UK government published a fintech
strategy which announced a new fintech
bridge with Australia and pilots to
explore reducing the cost of regulatory
compliance by making rules machinereadable. Read more…
The Treasury Select Committee
undertook an enquiry into digital
currencies. Its final report recommended
regulation of what it called the “Wild
West” crypto-asset market to improve
consumer protection and anti-money
laundering standards. Read more...

A Cryptoassets Taskforce was convened
comprising the Bank of England, FCA
and Treasury. Following a fact-finding
exercise, it published a report in
October calling for robust regulation
of crypto assets and proposed various
consultations/guidance on crypto
regulation and recommendations for
supporting DLT in its own institutions,
in financial services and in the public
sector. Read more…
29 firms tested innovative products
in the fourth cohort of the FCA’s
regulatory sandbox and the FCA opened
applications for the fifth cohort. The
FCA also proposed a global sandbox to
allow for cross-border testing of novel
products and services. This idea evolved
into the Global Financial Innovation
Network which is intended to provide a
multilateral forum for regulators to share
policy expertise on fintech. Read more…
New EBA recommendations on
cloud outsourcing have applied since
1 July. The FCA published its own
guidance on outsourcing to the cloud
for other firms not subject to the EBA
recommendations.

Year to Come
At the EU level, work will continue
under the Commission and EBA fintech
plans. This will include guidelines for EU
regulators on best practice for sandboxes
and innovation hubs and more reports
on whether the EU regulatory framework
could be improved to encourage financial
innovation. Read more…

As fintech becomes embedded in the
financial system there will be increased
regulatory focus on the impact on
established firms and the financial
services sector more generally. More
reports assessing the business changes
caused by fintech and prudential risks
can be expected. Read more…

The EU Crowdfunding Regulation
will continue its progress through
the EU legislative process. There is,
however, limited time to finalise the
Regulation before the end of the current
parliamentary term. The draft Regulation
may include provision for initial coin
offerings. Read more…

Other regulatory themes will be:

The FCA will report on the outcome of
its digital regulatory reporting pilots in
Q1 2019. The prototype developed by
the pilots is expected to use distributed
ledger technology and smart contracts
to issue machine-readable rules to firms.
Read more…

>> increasing the scope of AML
requirements Read more…

In early 2019, the FCA will conduct a
consultation on a potential prohibition
of the sale to retail consumers of
derivatives, such as contracts for
difference, options and futures, based
on cryptocurrencies and HM Treasury
is expected to issue a consultation to
explore whether and how exchange
tokens and related firms could be
regulated effectively.

>> a focus on the adequacy of customer
communications.
>> measures to ensure operational
resilience and protect against cyber
risks, including a new Cyber-security
Act. Read more… and

>> The FCA will finalise its proposals
to apply the Principles to payment
services and e-money institutions.
Read more…
The technical standards for strong
customer authentication and common
and secure communication under PSD2
will apply from 14 September 2019.
Read more…
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1.12 Operational resilience
Key Points
	The FCA’s Discussion Paper on operational
resilience, published in July, clearly articulates
new governance and control expectations for
senior management:
> prioritise business continuity,
> set and test tolerance levels,
> manage the response.
	Specific concern in UK and wider EU regarding
control over outsourcings, particularly to
the cloud – revisions to EBA guidelines and
recommendations, and amendment to the
FCA’s guidance on cloud outsourcing.
	Cloud outsourcing guidelines part of wider
EU focus on removing obstacles to provision of
cloud services whilst dealing with the cybersecurity risks.

	In their 2018 Business Plans, FCA and PRA
described operational resilience as one of their
top priorities explaining that the risks posed
by cyber-attacks and outsourcing will be a
recurring theme over the next year and beyond.
 irms should expect to see more scrutiny from
F
the regulators in the coming year on how they
are developing and testing their operational
resilience plans.
	EU legislation on cyber-security controls
and free movement of non-personal data
coming in 2019, designed to reduce barriers
to cloud services and manage the data and
security risks.

	FCA issued its first fine against a bank in
relation to a cyber-attack.

If you’d like to find out more about this, click here
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1.12 Operational resilience
Year in Review
In July, the Bank of England, PRA
and FCA published a joint discussion
paper on the importance of operational
resilience, it having been previously
highlighted as a key supervisory policy
area in the FCA and PRA 2018 Business
Plans. The Discussion Paper:
>> defines operational resilience as the
ability to prevent, adapt and respond
to, recover and learn from operational
disruptions;
>> sets out an approach to improve the
operational resilience of firms and
financial market infrastructures in the
UK financial services sector.
Operational disruptions include events
such as cyber-attacks, IT systems
upgrades (resulting in outages), data
breaches, failure of third party service
providers, outages of third party
messaging services and flash crashes.
The discussion paper makes clear that
supervisory authorities are seeking a
“step change” in firms’ preparedness
to tackle disruption events. Senior
management can expect increased
engagement from supervisors on the
steps they have taken to build resilience
in their businesses. Read more…
On 1 October, the FCA issued its first
fine in relation to a cyber attack. This
was a fine of £16.4m against Tesco Bank
for failures in implementing adequate
systems and polices to guard against
and remediate a cyber-attack which
impacted current account and debit card
customers in 2016. Cyber resilience
remains central to both the FCA and

PRA’s strategic objectives, increasing
the risk of joint enforcement action
where failings occur. A specific area of
regulatory scrutiny involves the increased
use of cloud outsourcing by firms, raising
concerns about operational continuity
(e.g. how can the business operate
in the event of a cyber-attack?) and
concentration risk (i.e. where many firms
are relying on the same provider).
The EBA recommendations on outsourcing
to cloud service providers (published
in December 2017) applied from 1 July
2018. The recommendations look at:
>> materiality threshold of cloud
outsourcing, with a duty to
inform regulatory about material
outsourcings
>> access and audit rights in the
contract
>> security of data and systems
>> control of location of data and data
processing
>> control over outsourcee subcontracting
>> contingency and exit strategies.
The FCA already had its own Guidance
for firms outsourcing to the cloud, which
it updated in July (FG16/5) to reflect the
EBA’s recommendations. FG16/5 now
states that it does not apply to a firm
to whom the EBA recommendations
are addressed. FG16/5 has also been
amended to reflect changes to relevant
legislation, including the application of
the GDPR and the MiFID Org Regulation.

Year to Come
In the UK, the FCA has indicated in its
Business Plan that it intends to carry out
diagnostic work in the area of operational
resilience more broadly to examine
the potential harm which results from
the current landscape. Aside from the
discussion paper published in 2018,
we have not seen a timetable for or
description of this work, but given its
priority with the joint regulators, firms
should expect further scrutiny ahead.
Andrew Bailey made this clear when he
mentioned in a September speech that
the FCA has increased its resources in
this area.
In the EU, the EBA’s recommendations
on outsourcing to cloud service
providers will be supplemented with EBA
guidelines, which will be published in
Q1 2019.
A draft of the guidelines was released
for consultation in June 2018. Absent
significant changes in finalising the draft,
the guidelines:
>> define what arrangements with third
parties are “outsourcings”;

As currently drafted, we do not
expect that the guidelines will resolve
uncertainties that firms face in how,
practically, to meet their duties on audit
and access rights and with respect to
controlling subsequent subcontracting
by outsourcees, but add to the factors
that firms need to be mindful of
when overseeing their outsourcing
arrangements.
Looking beyond Brexit, the EBA
recommendations are more detailed
and wider than the FCA guidelines, for
example, where they include an express
obligation to provide “sufficient support”
as part of exit/termination assistance
and migration to a new provider which
is not a concept contemplated in the
FCA Guidance or generally within the
SYSC outsourcing rules. This creates
the potential for divergence after
Brexit. Firms will need to revisit their
policies and procedures to ensure
they correspond to the new guidance,
particularly where global or regional
policies are in place.

The EBA’s recommendations and
guidelines are part of a wider EU
programme of work to remove obstacles
to cloud services but also to address
the cyber-security data risks that use of
the cloud brings with it. The “Regulation
on the free flow of non-personal data”
was adopted in November 2018 and
will enter into force in June 2019. The
regulation allows non-personal data
that is any other data than that which
relates to an identifiable person – to be
stored and processed anywhere in the
EU. There is also a proposal for a new
EU Cyber-security Act which will include
an EU cyber-security certification
framework. This is intended to be an
EU-wide certification regime which will
attest that ICT products and services
comply with specified cyber-security
requirements. It is intended that the
certification framework will rely on
international standards as much as
possible to avoid creating trade barriers.

>> set criteria for assessing whether an
outsourcing is critical or important;
and
>> include requirements on the
effective oversight of outsourcing
arrangements.
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1.13 Governance
Key Points
	Expanding upon the corporate governance
requirements in CRR (and imported into the
investment services space by MiFID II), ESMA
and the EBA updated guidelines on internal
governance and suitability requirements in July.
Amongst other areas, these focus on:
> Board and board committee composition

	Corporate Governance Code for listed
companies has been updated and will apply
from 1 January 2019.
The updated Code emphasises:
> Positive shareholder and stakeholder
relationships

> Skills and experience requirements for
the board

> Clarity as to firm’s purpose, strategy
and values

> Commitment of time to the role

> Development of a healthy culture

> Diversity requirements for the board

> High quality and diverse boards
> Long term sustainability
	For unlisted companies, new requirements
to report on corporate governance
arrangements come into effect from
1 January 2019 (meaning companies must
start to report from 2020 onwards).

If you’d like to find out more about this, click here
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1.13 Governance
Year in Review
UK Corporate Governance
The Financial Reporting Council (‘FRC’)
updated its Corporate Governance Code
in July 2018, together with updated
Guidance on Board Effectiveness
with a particular focus on workforce
engagement, director independence
and board balance, executive pay and
long-term incentive plans. The final code
is intended to be “shorter and sharper”
than the 2016 code which it replaced.
Read more…
EBA/ESMA suitability guidelines on
internal governance and suitability of
management team
Against the backdrop of the internal
governance requirements introduced by
MiFID II, the EBA updated its guidelines
on internal governance, and the EBA
and ESMA issued joint guidelines on the
assessment of the suitability of board
members and key function holders. The
guidelines applied to relevant firms from
30 June 2018. Read more…
The EBA/ESMA suitability guidelines:
>> aim at improving and harmonising
suitability assessments within the EU
financial sectors. The guidelines are
addressed to competent authorities,
credit institutions and mixed financial
holding companies (both as defined
in CRR), and to investment firms (as
defined in MiFID II)

>> specify that all institutions must
assess the members of the
management body. Institutions that
are subject to the CRD IV also must
assess all key function holders that
have a significant influence over
the direction of the institution under
the overall responsibility of the
management body
>> provide common criteria to assess
the individual and collective
knowledge, skills and experience
of members of the management
body as well as the good repute,
honesty and integrity, and
independence of mind
>> are designed to ensure that members
of the management body commit
sufficient time to performing their
functions by setting a framework
for assessing the time commitment
expected of members of the
management body and by specifying
how the number of directorships is to
be counted
>> focus on the diversity of the
management body as a contributor to
improved risk oversight and resilience
of institutions. Read more…

The EBA Internal governance
guidelines place a strong emphasis
on the appropriateness and adequacy
of committee composition, look at
how many members need to be on
committees, the time commitment
expected of them, sufficient levels of
independence on boards and board
committees, and concerns around
overlapping board memberships.

Year to Come
UK Corporate Governance
New reporting obligations affecting
UK-incorporated listed and unlisted
companies come into effect from
the beginning of 2019. This means
companies must start to report from
2020 onwards. The rules are part of a
wider Government reform programme
announced in 2017.
All large companies, including group
subsidiaries, will need to report on
how their directors comply with their
statutory duty to have regard to
stakeholder interests.

Shareholder Rights Directive
The Shareholder Rights Directive is
due to be implemented in the UK by
10 June 2019.
The amended directive (it amends
the original 2007 Shareholder Rights
Directive) sets out rules for greater
transparency of ownership, voting and
investment strategies and Europe-wide
‘say on pay’. Overall the amendments
are designed to encourage investors
to engage with companies for the
longer term.

Very large UK privately-owned companies
must also report for the first time on their
corporate governance arrangements.
Meanwhile, listed UK companies must
report their CEO/employee pay ratios
and the effect of share price growth on
variable pay.
To help companies to apply and
report against a corporate governance
framework which is suitable for
non-listed businesses, new voluntary
Principles have been developed and
published for consultation. Read more…
New FRC Corporate Governance
Code and Board Guidance applies to
financial years beginning on or after
1 January 2019.
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2.1 Senior Managers and Certification Regime
Key Points
	Policy statements on the SMCR
extension were published in Spring
2018. The FCA and the PRA published
final rules in July 2018.
	The FCA also published a consultation
paper under which it proposes a new
public register of individuals working
in financial services. The directory
will cover a broader population of key
individuals at regulated firms than the
current Financial Services Register.

	The SMCR will be extended to cover
all PRA- and FCA-regulated insurance
and reinsurance firms on 10 December
2018 and all other FSMA-authorised
firms on 9 December 2019.
	The FCA plans to follow up on its
previous discussion paper on the
position of Head of Legal under SMCR
and other residual issues. It will also
consult on its approach to applying
SMCR to benchmark activities.

	FCA confirmed that it will not extend
PRIN 5 to the unregulated activities of
regulated firms.

Have a look at our SMCR Microsite for a complete picture of the regime.
Our note on senior management accountability: a global perspective provides
a comparison of country specific regimes.

If you’d like to find out more about this, click here
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2.1 Senior Managers and Certification Regime
Year in Review
Banks and PRA-designated investment
firms have been subject to the SMCR
since March 2016 and dual-regulated
insurers are currently subject to the
Senior Insurance Managers Regime
(SIMR). The SMCR will be extended
to cover all PRA- and FCA-regulated
insurance and reinsurance firms on 10
December 2018 and all other FSMAauthorised firms on 9 December 2019.
Under the SMCR extension, the FCA
has distinguished between three types
of firm – enhanced, core and limited
scope firms. These firms are subject to
SMCR requirements to different extents
to reflect the diversity of firm type. The
application of the senior managers
aspect of the regime differs significantly.
However, certification, fitness and
propriety and conduct rule requirements
apply in largely the same way to all three
categories.
Policy statements on the SMCR
extension were published in Spring
2018. The FCA and the PRA published
final rules in July 2018. In conjunction,
the FCA published SMCR guides for
insurers and solo-regulated firms. The
PRA also published a further policy
statement on the extension of the SMCR
to insurers in November 2018.

The policy statements also announced
some changes to SMCR for banks,
including a new Prescribed
Responsibility for Conduct Rules,
changes to the way that the ‘12 week
rule’ operates and an extension of the
partner Senior Management Function to
banks.
The FCA also published a consultation
paper under which it proposes a new
public register of individuals working
in financial services. The directory
will cover a broader population of key
individuals at regulated firms than the
current Financial Services Register
(FS Register), on the basis that this
only covers individuals approved by
regulators. The directory is intended to
capture three categories of individuals,
including:
>> Certified Persons
>> Non-Senior Manager Function
directors (both executive and nonexecutive)
>> Other individuals who are sole traders
or appointed representatives where
they are undertaking business with
clients and require a qualification to
do so.
The directory will also include additional
information not currently captured by the
FS Register (which will be maintained
in parallel to the new directory). This
includes workplace location, business
qualified to carry on and regulatory
sanctions.

The Senior Manager with the prescribed
responsibility of the Certification
regime will be required to also ensure
compliance with the new directory
reporting requirements.
The FCA’s policy statement on the
SMCR extension confirmed that a new
Prescribed Responsibility under the
SMCR will require authorised fund
managers to act in the best interests
of investors, including a consideration
for value for money. This Prescribed
Responsibility forms part of the
remedies coming out of the FCA’s Asset
Management Market Study.

Year to Come
The SMCR will be extended to apply to
all solo-regulated firms on 9 December
2019.
The FCA will publish a policy statement
following its consultation on the new
financial services directory.

We also expect the FCA to publish
the response to its discussion paper
(DP18/5) on a duty of care for financial
services firms, which was published
in July 2018 (see the section on
Enforcement Trends).

The FCA will also publish a consultation
paper on residual issues. This will
include clarifying the position of Head of
Legal under SMCR and the approach to
applying SMCR to benchmark activities.

In July 2018, the FCA published a
policy statement on its approach to
supervising and enforcing SMCR rules
for unregulated activities of regulated
firms, including those covered by
industry-written codes of conduct. The
FCA published Handbook guidance
on its approach to the recognition of
codes of conduct, including the process
and criteria for doing so. The FCA has
established a framework to formally
recognise industry codes covering
certain unregulated activities, known as
‘FCA recognition’.
At the same time, the FCA also
confirmed that it will not proceed with its
proposal to extend PRIN 5 (a firm must
observe proper standards of market
conduct) to unregulated activities of
regulated firms.
Read more…
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2.2 Remuneration
Key Points
	MiFID II remuneration rules applied
from 3 January 2018.
	EBA guidelines on remuneration
policies and practices entered into
force on 13 January 2018.

	Over 2019, the FCA will consider
more holistically how remuneration
drives and supports the cultures of
firms, the link between accountability
and remuneration, and what nonfinancial incentives can be used to
motivate healthy and high-performance
behaviour.
 rilogue negotiations for agreeing
T
CRD V / CRR II (with its included
remuneration rules) are expected
to conclude during Q1 of 2019.

If you’d like to find out more about this, click here
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2.2 Remuneration
Year in Review
MiFID II remuneration rules applied from
3 January 2018 and in May the FCA
updated its webpage on remuneration
to reflect the requirements in SYSC 19F
which implements MiFID II requirements
on staff incentives and remuneration of
sales staff and advisers.
EBA guidelines on remuneration policies
and practices related to the sale and
provision of retail banking products
and services entered into force on 13
January 2018.
In April, the EBA published its 2016
report on benchmarking of remuneration
practices and high earners in EU banks.
It concluded that the supervisory
framework for remuneration practices
is still not sufficiently harmonised; the
application of deferral and pay-out in
instruments differs significantly among
Member States and among institutions.
The EBA reasoned that this is mainly
due to differences in the national
implementation of CRD IV.

The EU Commission published
proposals for prudential framework for
investment firms at the end of December
2017. Many firms currently subject to
CRD IV will need to comply with new
remuneration rules under the new
investment firms directive and regulation.
There is no fixed bonus cap, but firms
will have to set appropriate fixed/variable
pay ratios. The European Parliament has
agreed its negotiating position, but the
Member States have not yet done so.
Read more…

The European Parliament published
its proposals to amend and expand
the scope of the remuneration rules
as part of its ‘risk reduction’ package
to replace the CRD provisions which
have governed remuneration at EU
banks and investment firms since 2014.
The European Parliament and the
Member States finally each agreed their
negotiating positions in 2018 and trilogue
negotiations have begun, but there is so
far no agreement on the remuneration
proposals.

Year to Come
In its Transforming Culture Conference
in March, the FCA identified four key
thematic lines of enquiry, one of which
is on remuneration and incentives.
Over 2019, the FCA will consider
more holistically how remuneration
drives and supports the cultures of
firms, the link between accountability
and remuneration, and what nonfinancial incentives can be used to
motivate healthy and high-performance
behaviour.
The PRA is focusing on the link between
remuneration and governance too. It is
not planning to come up with some new
approach on remuneration but says it is
going to ask more pointedly and regularly
than before: how is the pay of that senior
manager who is tasked with delivering
a major supervisory priority going to be
affected by their success or failure in
that task?

Mark Carney has indicated in the past
that bonus caps could be scrapped
after Brexit.
The trilogue negotiations for agreeing
CRD V / CRR II (with its included
remuneration rules) are expected to
conclude during Q1 of 2019. Even if
there is a ‘no deal’ Brexit, the UK may
well comply with the new rules (which
are likely to come into force around 12 to
18 months later) to facilitate continued
financial sector activity in the EU after
Brexit. If there is a transition period the
UK will be bound by new and existing
EU law until the end of that period.
Trilogue negotiations for the investment
firms’ directive and regulation can only
start once the Member States have
agreed their position, which they are
aiming to do by the end of 2018. It is
therefore expected that the investment
firms’ proposals will be agreed during
2019. There has been no indication on
when they will come into force, but it is
hoped that the timetable for this will be
aligned with the coming into force of the
CRD V/ CRR II provisions, for a smooth
transition into the new regimes.
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2.3	Complaints
Key Points
	Complaints against financial services
firms continue to rise; they remain
dominated by issues around the sale
of PPI.
	FCA campaign and supervisory work
around PPI complaints appears to be
having a positive impact.
	The FOS had a difficult year, enduring
public allegations of poor working
practices and an internal review.

	The FOS is set to gain jurisdiction
over a wider range of complaints from
April 2019.
	The position of SMEs that have cause
to complain against financial services
providers remains controversial.
	The final deadline for PPI complaints
will pass on 29 August 2019.

If you’d like to find out more about this, click here
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2.3	Complaints
Year in Review
Complaints against regulated firms rose
for the fourth successive half year with
more than four million complaints made
during the first half of 2018. Several
high-profile cases of disruption to retail
banking services earlier in the year
are thought to have contributed to the
increase. PPI continued to be the most
complained about product, followed by
current accounts, credit cards and motor
and transport insurance.
The Financial Ombudsman Service
2018 was a difficult year for the FOS.
The organisation faced uncomfortable
scrutiny following concerns raised by
the Channel 4 programme Dispatches.
A subsequent independent review by
Richard Lloyd in July found support
for the FOS and made a series of
recommendations to improve confidence
in the quality of the its work. The FOS
is expected to publish an update on its
progress against the recommendations
at the end of 2018

The FOS’s caseload was again
dominated by issues around the sale of
PPI, which accounted for over half of all
complaints received. In July, the FCA
issued a consultation on new guidance
which clarifies fairer treatment of regular
premium PPI complaints. The FCA’s
PPI campaign and supervisory work
appears to have had a largely positive
impact, with the regulator reporting
a positive response from firms to its
aims and measures. A greater share of
redress is also now being paid directly
to consumers, rather than to CMCs.
Firms have improved their performance
at the FOS, which is now over-turning or
amending far fewer complaint decisions.
In March 2018 the FOS’s remit was
bolstered by a ruling that it has
jurisdiction over advice on unregulated
investments if this is part of a single
stream of advice including regulated
activity.

APP fraud complaints
In June, the FCA consulted on
firms’ handling of authorised push
payment fraud complaints. The FCA
is proposing that PSPs handle alleged
APP fraud complaints in line with the
DISP sourcebook. Where an eligible
complainant is either dissatisfied with
the PSP’s outcome or has not received a
response from the PSP, the complainant
may refer their complaint to the FOS.
New rules were introduced in
November 2018 and will enter into
force on 1 January 2019.

Year to Come
The FOS will assume jurisdiction over a
wider range of complainants from 1 April
2019 including SMEs, larger charities
and trusts. The limit for compensation
may also be increased from £150,000 to
£350,000.

The FCA is expected to issue a policy
statement in January 2019 regarding PPI
mailing requirements, with the mailings
due to be completed by 29 April 2019.
The final deadline for PPI complaints is
29 August 2019.

Whilst this may go some way towards
strengthening the position of SMEs that
have cause to complain against financial
services providers, the extent to which
the FOS is able to provide efficient and
effective redress will be scrutinised
closely. The Treasury Select Committee
has indicated that it will continue to lobby
for a new Financial Services Tribunal
despite Chancellor Philip Hammond’s
rejection of the proposal (the TSC is also
asking HM Treasury to bring commercial
lending inside the regulatory perimeter).
Mr Hammond has instead given Treasury
backing to the FCA’s plans to expand
the FOS together with the plans for a
banking industry dispute resolution
system, as set out by Simon Walker in his
report for UK Finance.

The FCA will publish its final report into
PPI in early 2020, in which it will provide
a definitive review of the overall impact
of its measures and draw the PPI issue
to a close.

36

Market-wide
Developments

Accountability &
Incentivisation

Banking &
Securities

Asset Management

Enforcement

3.1 Capital Markets Union
Key Points
	The CMU adopted Directives (whose
legislative proposals were published
in the course of the year) relating to
covered bonds, cross-border distribution
of investment funds, third-party effects
of assignments of claims and credit
services, credit purchasers and recovery
of collateral.
	It also announced its intention to adopt a
proposed Regulation amending the CRR
on minimum loss coverage for NPLs.
	SME access to financing through the
public markets was progressed through
a proposal to amend MAR, PD and
MiFID II in a bid to open up access
to SMEs.

	Commission’s intention to finalise CMU
in 2019, with a focus on pushing draft
legislation through before the European
Parliament election in May 2019.
	Work will continue to finalise outstanding
proposals, including for:
	> a directive on preventative
restructuring frameworks
	> a regulation on a pan-European
personal pension product.
	However progress on such measures
has been slow and there is doubt
whether CMU will be able to complete
its programme of work until the second
half of 2019.

If you’d like to find out more about this, click here
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3.1 Capital Markets Union
Year in Review
In a March 2018 communication the
Commission announced its intention to
adopt additional CMU-related legislation
including:
>> Proposal for a Regulation on the law
applicable to the third-party effects
of assignments of claims and a
communication on the applicable
law to the proprietary effects of
transactions in securities.
>> Proposals for a Directive on the issue
of covered bonds and covered bond
public supervision and a Proposal
for a Regulation on exposures in the
form of covered bonds.
>> Proposals for a Directive on the
cross-border distribution of collective
investment funds and a Regulation
on facilitating cross-border
distribution of collective investment
funds.
>> Proposal for a Directive on credit
servicers, credit purchasers and the
recovery of collateral.

2018 saw the publication of these
legislative proposals, as well as a
proposed Regulation amending the
CRR on minimum loss coverage for
non-performing loans.

In March 2018 the Commission also
announced the adoption of an action
plan on FinTech including proposals for
a Regulation on crowdfunding service
providers.

The Commission also published a
Roadmap on the possible adoption of a
communication on measures that could
be taken to support local and regional
capital market development across
the EU.

In May 2018 the Commission announced
proposals to improve SME access to
financing through public markets.
The proposals would make technical
amendments to MAR, the Prospectus
Regulation and to some of the MiFID2
delegated acts in a bid to help EU
SMEs tap market funding more easily.
The proposals follow the Commission’s
earlier announcement in the 2017 CMU
mid-term review of its intention to pursue
reform in this area.

March also saw the Commission adopt
an action plan on sustainable finance,
with the objectives of:
>> reorienting capital flows towards
sustainable investment, in order to
achieve sustainable and inclusive
growth;
>> managing financial risks stemming
from climate change, environmental
degradation and social issues; and
>> fostering transparency and longtermism in financial and economic
activity.

Year to Come
The Commission’s March 2018
communication signalled its intention to
finalise the CMU by mid-2019. Energy
will be focused on ensuring that the draft
legislation proposed in 2018 completes
its passage through the EU legislature
before the end of the legislative term and
European Parliament elections in May
2019. Work will also continue to finalise
draft CMU-related legislation previously
announced in 2016 and 2017 such as
the following:
>> Proposal for a Directive of the
European Parliament and of the
Council on preventive restructuring
frameworks, second chance and
measures to increase the efficiency
of restructuring, insolvency and
discharge procedures.
>> Proposal for a Regulation of the
European Parliament and of the
Council on a Pan-European Personal
Pension Product (PEPP).

>> Proposal for a Regulation of the
European Parliament and of the
Council on amendments to the
Regulations establishing the
European Securities and Markets
Authority (ESMA) and the other
European Supervisory Authorities,
and associated acts.
>> Proposal for a Regulation of the
European Parliament and of
the Council on the prudential
requirements for investment firms.
Progress so far on these measures
– some of which touch on sensitive
national sectors (such as pensions) –
has been slower than the Commission
hoped. It remains to be seen whether
this Commission will succeed in
‘completing’ the CMU before European
elections in May. Future delays remain a
distinct possibility and some legislative
measures may not be finalised until the
second half of 2019.
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3.2 Consumer Credit
Key Points
	The outcome of the FCA’s work into the
retained provisions of the Consumer Credit
Act 1974 could spell some good news for the
industry but does not go as far as many credit
firms would have liked.

	Treatment of vulnerable customers remains
front and centre of the review work and we
anticipate that this will continue to be the case.

	The Financial Ombudsman Service (“FOS”)
reported in its Directors Report 2018 that
complaints about consumer credit rose by
40% in 2017/2018 with payday and instalment
loans accounting for more than 18,000
complaints. These now represent the biggest
single type of product the FOS is dealing with
after PPI and current accounts.

If you’d like to find out more about this, click here
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3.2 Consumer Credit
Year in Review
In January, the PRA published a ‘Dear
Chair’ letter following-up on its review
of PRA-regulated firms’ consumer
credit lending in the first-half of 2017
which concluded that, while most firms
provided evidence of effective risk
management and controls there were still
issues with the quality of management
information and governance, proper
assessment of medium-term economic
downturn risk, credit-worthiness and
affordability assessments, assumptions
underpinning 0% interest credit card
offers and underwriting assessment and
pricing of certain unsecured loans. The
letter required firms to consider whether
their practices were appropriate to
address the concerns but also confirmed
that the PRA would be considering, in
late 2018, whether follow-up reviews
were required and would be including
resilience assessments as part of the
ACS stress test and through the ICAAPs.
The FCA’s review of the high-cost shortterm credit sector continued throughout
the year with the January update being
followed up with two consultation papers
in May which set out a number of
proposed mandatory rules designed to
make it easier for customers to manage
overdrafts, the banning of extended
warranties at point of sale for rent-to-

own (“RTO”) facilities and a potential
price cap on RTO facilities, guidance on
the interpretation of section 49 of the
Consumer Credit Act 1974 (canvassing
off trade premises), new disclosure
and sales practices for home-collected
credit and new disclosure and conduct
of business requirements for catalogue
credit and store card facilities. Further
work since then concluded with a further
paper published in November which is
consulting on the introduction of a price
cap from 1 April 2019 on RTO facilities
and final rules on the sale of extended
warranted by RTO firms at point of sale.
The consultation closes on 17 January
2019. It is proposed that these rules will
apply from 1 April 2019, with the other
rules coming into force in early 2019.
Credit cards remained high on the
agenda with new rules designed to assist
credit card customers in persistent debt
coming into force on 1 March with a
transitional period of six months. Since
1 September, firms are required to
monitor customers’ repayment records
and other relevant information held
by the firm and take appropriate
action where there are signs of actual
or possible financial difficulties, with
specific rules relating to customers in
persistent debt. The FCA also published

the outcome of a programme of
behavioural research which looked at
different ways repayment options can be
presented to credit card customers to
encourage those making low repayments
to repay more when they can afford
it. No action is being taken on that at
present since the FCA will first assess
the impact of the new persistent debt
and early intervention measures.
In March, the FCA published an
update on its work in the area of motor
finance. It concluded that the lenders
it reviewed appeared to be adequately
managing the risk to their business from
a potential fall in car prices. However, it
found some areas of concern, such as
increasing arrears and default rates for
customers with the lowest credit scores
and some poor practices in the way
firms provide information to customers.
It also concluded that some commission
structures could lead to higher motor
finance costs if not properly managed
by lenders and brokers and that, as a
result, it would be focusing on those
areas, setting out its findings and plans
to tackle any areas of concern by the end
of 2018.

Year to Come

Credit worthiness assessments were
also brought under the spotlight again
with the FCA clarifying its existing rules
and guidance in Chapter 5 (Responsible
lending) and Chapter 6 (Post contractual
requirements) of the Consumer Credit
sourcebook (CONC). The new rules
came into force on 1 November 2018.

It will be another busy year for lenders
and those carrying on regulated credit
activities. New rules relating to high-cost
credit are expected to enter into force in
early 2019 with the proposals on RTO
facilities due to come into force on
1 April and new requirements are still at
the early stages of bedding in.

In August, the FCA published an interim
report on its review of the retained
Consumer Credit Act 1974 provisions.
While, in general, there appears to be
reluctance to disturb the status quo,
which is disappointing for the industry,
questions of proportionality have
been raised in relation to sanctions for
breaches of information requirements.
At present, fairly minor and technical
breaches can result in significant costs
for lenders. The FCA suggests that
this could be remedied by limiting the
draconian sanctions to cases where
there has been a substantive failure likely
to cause material harm to consumers
with other, more minor breaches, giving
rise to potential disciplinary intervention
or civil action but not resulting in
unenforceability or disentitlement
to interests and default sums. The
consultation closed on 2 November, with
a final report to follow by 1 April 2019.

The final report on retained CCA
provisions should be published by
1 April 2019. The early indications are
that the proposals will not go as far as
the industry would like and it remains
to be seen whether the FCA will be
persuaded by the responses to the
recent consultation paper. It seems
likely that, for the most part, the status
quo will be retained.
The FCA has announced that it is
delaying the launch of its Credit
Information Market Study Terms of
Reference until June 2019. It has stated
that it remains committed to the market
study, however it needs to prioritise
resources to launch the market study
on general insurance pricing.
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3.3 Retail Banking
Key Points
	Following the CMA’s market investigation into
retail banking, there were several competitionrelated developments in 2018 including:
> Roll-out of Open Banking.
> New disclosure requirements for current
account providers.
> New rules for banks requiring them to
provide early warnings about overdraft limits
being close.

	Vulnerable customers will continue to be a
priority in 2019, with the FCA planning to
consult on the identification and treatment of
such customers.
	Steps towards price regulation will continue
with the publication of a consultation on price
discrimination in the cash savings market in
early 2019.


	The FCA strayed further into the previously nogo area of price regulation with its discussion
papers on price discrimination in the cash
savings markets and on fair pricing in the
financial markets.

If you’d like to find out more about this, click here
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3.3 Retail Banking
Year in Review
The retail banking sector priorities
identified in the FCA’s 2018/19 Business
Plan are:
>> Continuing to help firms prepare
for ring fencing (see our section on
Ringfencing);
>> Developing a payments sector strategy;
>> Delivering PSD2 (see our section on
Payment Services); and
>> Continuing the campaign about the
PPI redress deadline (see our section
on Complaints).
Several of the FCA’s cross-sector
priorities (further outlined in our section
on the FCA Business Plan) are relevant
to firms in the retail banking sector. The
treatment of existing customers is one
such priority, with work underway to:
>> Improve competition in current
accounts;
>> Improve competition in the cash
savings market; and
>> Provide access to alternative dispute
resolution for SMEs.
The roll-out, from January 2018, of Open
Banking, aligns with the FCA’s goal to
improve competition in the sector. Open
Banking was introduced following the
CMA’s 2016 market investigation into
retail banking. It is an initiative which
allows other regulated financial services
providers to access customers’ account
data with their permission. The aim is
to provide greater choice and control
for consumers, as well as increase
competition and innovation.

The following developments, taking
effect over the course of 2018, are
related to the CMA initiative and the
FCA’s competition initiatives:
>> FCA rules requiring current account
providers to publish standard
information about the quality of
their services (including service
availability, helplines and number of
operational and security incidents)
on their websites and in branches,
which entered into force in August.
>> From November, current account
providers have undertaken voluntarily
to publish information highlighting
the support offered to customers who
have one of the four characteristics
of potential vulnerability defined in
the FCA’s Approach to Consumers
2018 document.
>> Following a rule change required by
the CMA in February as part of its
Retail Banking Investigation, firms
must now set up an alert system on
overdrafts to help customers avoid
unnecessary charges.
The second half of the year saw an
increased focus by the regulators on
discrimination in pricing:
>> The CMA announced that it was
investigating a super-complaint from
Citizens Advice about long-term
customers overpaying for key services.
The CMA has also commissioned
research into personalised pricing in
online shopping.

>> The FCA published discussion papers
on price discrimination in the cash
saving market (DP18/6) and on fair
pricing in financial services (DP18/9).
DP18/9 focuses on firms charging
different prices to different consumers
based purely on consumers’ price
sensitivity (which the FCA call
“price discrimination”) and on
firms charging existing customers
more than new customers (which
the FCA calls “loyalty pricing” or
“inertia pricing”). The paper explores
several possible remedies, including
restrictions on product design
(such as removal of auto-renewal
mechanisms) or restrictions on price
(such as price caps or collars). Some
of these remedies could amount
effectively to price regulation, which
would represent a significant shift in
the FCA’s approach to regulation of
the financial services sector.
The FCA has also progressed some of
its general thematic activity in the retail
banking sector:
>> In March, the FCA published the
results of its thematic review of
product governance in small and
medium-sized retail banks.
>> In the summer, the FCA published
an update of its Strategic Review
of Retail Banking Business Models
which began in April 2017. The FCA
said it has no specific regulatory
outcomes in mind for the review
and that the work is about discovery
and understanding. The FCA’s work
on the review is ongoing, and two

of the focus areas are the costs of
retail banking and the nature of the
customer base.
Concerns about losses suffered by retail
investors led ESMA to:
>> restrict the sale, marketing and
distribution of contracts for
difference to retail investors for 3
months from 1 August 2018, and
for a further 3 months period from 1
November 2018, using its temporary
intervention powers.
>> prohibit the sale, marketing and
distribution of binary options to retail
investors from 2 July 2018. ESMA
extended the prohibition in August for
a further three-months, but allowed
for two limited exceptions to the
prohibition (which will be kept under
review during the prohibition period).
The FCA issued a statement in August
regarding the selling of high-risk
speculative investments to retail clients,
warning firms to consider carefully
whether they can satisfy their relevant
product governance obligations.
On 3 January, the FCA took over the
regulation of binary options from
the Gambling Commission. Since then,
firms involved in binary options trading
have been required to be authorised by
the FCA.

Year to Come
From 15 February 2019, account
providers have to provide quarterly
publications on the length of time it takes
to open a current account and how long
it takes to replace a debit card. The first
publication covers the quarter starting on
1 October 2018.
In early 2019, the FCA plan to consult on
guidance for firms on the identification
and treatment of vulnerable customers.
The FCA is expected to publish a
consultation paper, also in early 2019,
following its discussion paper on price
discrimination in the cash savings market
(DP18/6).
Comments on the FCA’s discussion
paper on fair pricing in financial services
are due by 31 January, and the FCA will
publish a feedback statement during
2019. Retail banks (and others offering
services to retail clients, such as insurers)
will watch developments with interest.
There could be a significant impact on
these sectors, depending on whether, and
how, the FCA take forward some of the
more “interventionist” remedies proposed
in the DP, such as restrictions on pricing
or restrictions of product terms that tie
in long-term customers or make it more
difficult to shop around.
The FCA’s DP 18/5 of July 2018 (as to
which see our section on Enforcement
Trends) explores whether there should
be a new duty of care (or other fiduciary
duty) applied to firms that deal with
consumers. The outcomes from this
paper (which are expected in 2019) will
likely be relevant to firms operating in
retail banking.
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3.4 Financial Advice
Key Points
	Changes to the RAO took effect in
January to clarify the boundary
between what is regulated investment
advice and an unregulated financial
guidance service.
	Implementation of the FAMR
recommendations was completed in
February with final guidance on what
constitutes a personal recommendation
in retail investments.
	In September the ESAs concluded that
although there are risks with automated
advice, the market remains very small
and as such no immediate regulatory
action is required.

	The FAMR recommendations will be
reviewed during 2019 by the FCA and
HM Treasury, along with the delayed
post-implementation review of the RDR.
	The outcome of the FCA’s discussion
paper, expected in 2019, on whether
there should be a new duty of care for
firms that deal with consumers will likely
be relevant to firms offering financial
advice/guidance and so should be on
their radar.

If you’d like to find out more about this, click here
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3.4 Financial Advice
Year in Review
The aim of the 2016 Financial Advice
Market Review was to make high-quality
affordable advice accessible to all
consumers to close the so-called
“advice gap”.
Changes were made to Article 53 of the
Regulated Activities Order to clarify the
boundary between regulated advice and
unregulated financial guidance services.
These changes (and various guidance in
this area which was finalised in H2 2017)
came in on 3 January 2018:
>> For firms that are otherwise
regulated, a specific authorisation
for “advising on investments” is now
only required where they provide a
“personal recommendation” rather
than enhanced guidance (in line with
the MiFID II definition of advice). This
enables regulated firms to provide
more tailored guidance on the merits
and risks associated with buying or
selling particular investments, without
the need for an “advice” permission.
>> However, firms that are not otherwise
regulated continue to be subject
to a broader definition of “advising
on investments” under Article
53, meaning that they will need
authorisation to advise on the merits
of, e.g., buying or selling a particular
investment, even if no personal
recommendation is made.

The FCA completed its implementation
of the FAMR recommendations in
February 2018 when it published final
guidance in its Perimeter Guidance
manual on personal recommendations
in retail investments. This guidance
includes a non-exhaustive list of
examples falling outside the scope of
regulated advice. The aim is to give
firms greater confidence that they can,
amongst other things, inform a customer
that they have not increased their
pensions contributions over a long period
of time, warn a customer about any
adverse consequences of a transaction
they propose to make, or offer products
designed to meet a particular investment
objective without necessarily making a
personal recommendation.
The FCA also published a consumer
guide on advice and guidance services,
explaining who might offer these
services, what rules apply to these
service providers, and what recourse a
consumer would have if things go wrong.
In May, the FCA retired its nonHandbook guidance on inducements
and conflicts of interest, and on
independent and restricted advice, and
directed firms to relevant parts of COBS
which have been updated to reflect
MiFID II changes.

Year to Come

The 2018 FAMR baseline report,
published in September 2018, found
(amongst other things) that the number
of consumers taking financial advice had
increased significantly in the last year,
and that consumer satisfaction with the
advice received was also up.

January 2019 will see the launch of the
new Single Financial Guidance Body.
The body will offer guidance on pensions
as well as money and debt advice. It
will replace the existing Money Advice
Service, Pension Wise and the Pensions
Advisory Service.

Automated advice was a focus area
of FAMR in the UK – presenting both
an opportunity to increase access to
affordable advice, and potential risks if
models were badly designed. It is also
an area of interest at EU level, and in
September the European Supervisory
Authorities published a report on
automation in financial advice. The
report concluded that, while this was
an area of slow growth, overall the scale
of automated advice market remained
small. As a result, no immediate action is
required to address the potential risks in
the area of automated advice.

The FCA and HM Treasury will review the
impacts of the FAMR recommendations
during 2019, with findings expected
in early 2020. This will be combined
with the post-implementation review of
the Retail Distribution Review (which
was originally scheduled for 2017). The
process will involve a full review of the
baseline indicators which were first set
out in the 2017 FAMR baseline report.
These indicators assess the availability of
advice/guidance, innovation in this area,
the different channels through which
advice/guidance can be accessed,
and consumers’ engagement with their
financial affairs.

Firms seeking to provide automated
advice can continue to apply to the FCA’s
Advice Unit for their input or (where
innovative advice or guidance models
are proposed) to the FCA’s regulatory
sandbox.

The FCA’s DP 18/5 of July 2018 (as to
which see the section on Enforcement
Trends) explores whether there should
be a new duty of care (or other fiduciary
duty) applied to firms that deal with
consumers. The outcomes from this
paper (which are expected in 2019) will
likely be relevant to firms operating in the
financial advice/guidance space.

Note that advice and guidance given
in the context of pensions transfers
is not specifically covered here but is
a particular area of regulatory focus
following the introduction of the pension
freedoms in 2015.
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3.5 Ring-fencing
Key Points
	2018 saw the “big five” UK banks
effecting their Ring-Fencing
Transfer Schemes.
	PRA has developed its approach in a
number of areas, including:
> by consulting on extending its
“electrification” powers,

	The majority of the ring-fencing rules
come into force from 1 January 2019,
including the new ring-fencing
reporting regime.
	The PRA will continue to supervise
compliance and will set up a border
patrol of PRA staff to police the fence.

> by consulting on some technical
changes to the requirements in
written report from auditors to take
account of new, post-ring-fencing,
banking group structures,
> the approach to the application of the
leverage ratio framework and the
systemic risk buffer to RFBs has
been finalised.

If you’d like to find out more about this, click here
45

Market-wide
Developments

Accountability &
Incentivisation

Banking &
Securities

Asset Management

Enforcement

3.5 Ring-fencing
Year in Review
By the end of 2018, each of the “big
five” UK banks (Barclays, HSBC, Lloyds,
RBS and Santander) had put up their
ring-fences. In doing so, we have seen:

On a more technical note, the vast
majority of ring-fencing law and
regulation was published and finalised in
advance of 2018.

>> The three largest ever bank
authorisations in the UK

2018 did see some technical
amendments to the secondary
legislation: (i) amendments to the
Financial Services and Markets Act 2000
(Excluded Activities and Prohibitions
Order) 2014 (“EAPO”) to reflect changes
to regulations relating to inter-bank
payment systems, payment services and
central securities depositaries; and (ii)
an amendment to the definition of “core
deposit” under the Financial Services
and Markets Act 2000 (Ring-fenced
bodies and Core Activities Order 2014)
to take account of sanctions.

>> Over £800 billion of assets
transferred
>> Over £1.3 million sort code changes
As part of this process, 2018 saw the
big five effecting their Ring-Fencing
Transfer Schemes (“RFTS”). This was
a court sanctioned process of moving
business between legal entities within
their groups, so that it sits on the “right”
side of the ring-fence having regard to
ring-fencing restrictions and the banks’
chosen design and operating models.
The big five also undertook a number
of manual novations in cases where it
was decided not to use the RFTS or
where the RFTS would not be effective,
for example due to the governing law of
documents.
Besides that, the banks were busy
finalising their operating models and
building out their compliance framework
to embed the ring-fencing requirements
into the day-to-day operations of their
business lines and functions. This is of
particular importance to senior managers
within ring-fenced bodies (“RFBs”),
since under the Senior Managers
Regime, the vast majority of Senior
Managers will assume responsibility
for ensuring that their business area/
function complies with the ring-fencing
regime.

HM Treasury is also preparing a draft
statutory instrument which will make
amendments to EAPO post-Brexit.
HM Treasury have explained that the
policy approach and scope of the
ring-fencing framework will remain
relatively unchanged, but there will
need to be certain amendments to the
cross-references to EU law definitions.
HM Treasury have also explained that
the statutory instrument will ensure that
RFBs can continue to operate through a
branch or subsidiary in the EEA.
The PRA has also clarified its approach
to ring-fencing in a number of areas
in 2018: (i) it published a summary of
the ring-fencing reporting requirements
which are applicable from 1 January
2019 and will be used by the PRA to
inform its annual report to Parliament;
(ii) it has consulted on extending its

existing policy on issuing penalties/
publishing censures where a qualifying
parent undertaking of a ring-fenced
body (“RFB”) has failed to comply with
a direction placed on it under the PRA’s
group restructuring powers (also known
as the electrification powers); (iii) it
has also consulted on some technical
changes to the requirements in written
report from auditors to take account of
new banking group structures following
the implementation of ring-fencing; and
(iv) the approach to the application of
the leverage ratio framework and the
systemic risk buffer to RFBs has been
finalised, applicable from 1 January 2019.
The PRA will reflect the systemic risk
buffer framework in the UK leverage
ratio framework from 1 January 2019,
in parallel with the corresponding
systemic risk-weighted capital buffer
regime. The leverage ratio will be applied
on a sub-consolidated basis to RFBs
whose groups are already required to
meet leverage ratio requirements on a
consolidated basis. The PRA will revisit
the implementation of the UK leverage
ratio framework following the publication
of the Financial Policy Committee (the
“FPC”) of the leverage ratio framework
in light of the revised international
standards which is not expected to be
published until there is further clarity
on the finalised implementation of the
leverage ratio requirement in EU law
contained in CCR2.

Year to Come
The vast majority of the ring-fencing rules
come into force from 1 January 2019.
This includes the new ring-fencing
reporting regime, which requires RFBs
to submit a vast amount of the data to
the PRA on an annual basis in the form
of prescribed templates. This includes
reporting on transactions which have
been entered into relying on exceptions
available under EAPO. This is a new
form of reporting which has required a
significant investment on the part of the
RFBs to embed into their BAU systems.
The data collected by the PRA will be
used to ensure the RFBs are complying
with the ring-fencing requirements and
to inform its annual report to Parliament.
This annual report is a statutory obligation
under FSMA and will relate to the
calendar year to 31 December. The
PRA’s first report will be published in mid2019 and it will request reporting data in
the prescribed form for ring-fencing from
RFBs for January and February 2019 for
the purposes of that report.
Banks with growth plans (e.g., challenger
banks) that indicate that they are likely
to meet the £25 billion core deposit
threshold from 1 January 2019 will need
to discuss compliance with ring-fencing
with the PRA.
From 1 January 2019, the PRA’s
objectives under FSMA are broadened to
include matters relating to ring-fencing,
and in particular, the need to protect
RFBs from risks which could undermine
their ability to provide core services (i.e.
deposits, payment services and related
overdrafts) in the UK.

The PRA has (via a speech given by Sam
Woods in October 2018) emphasised
that ring-fencing compliance will be one
of its supervisory priorities during 2019.
Specifically, the PRA are: “setting up
a border patrol of PRA staff who will
police the fence. The patrol will ensure
there is compliance with restrictions on
activities performed by the ring-fenced
entities and independence from the rest
of the group. In particular, we will closely
monitor governance arrangements,
seeking evidence that ring-fenced banks
can identify conflicts of interest and are
able to make decisions on their own. We
will set capital and liquidity for the ringfenced banks, and more generally keep
an eye on the risks that they face.”
In its October 2018 update to its
Approach to Banking Supervision, the
PRA also clarified that whilst firms have
primary responsibility for compliance
with ring-fencing legislation, the PRA
will continue to prioritise supervisory
interventions to focus on risks to its
objectives under FSMA.
This approach is backed up by the PRA’s
powers under legislation to “electrify”
the ring-fence, by requiring offending
banks to sell their RFB or other parts of
its group if the PRA is not satisfied with
their efforts (or lack of efforts) to comply
with the ring-fencing requirements.
We also understand that the PRA has
requested attestations (to be given
in Q1 of 2019) from the chairs of the
boards of the RFBs to the effect that
they were compliant with the ring-fencing
requirements as of 1 January 2019.
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3.6 Benchmarks and LIBOR reform
Key Points
 number of Level 2 measures were
A
published and came into force in the
course of 2018, the FCA formally
opened up the process to become an
authorised or registered benchmark
administrator and ESMA’s Benchmark
Register listing EU benchmark
administrators and third country
benchmarks went live.
	Transition away from the IBORs took on
increasing significance with regulators
emphasising the need for market
participants to prepare.

	EU Benchmark Regulation which
took effect in January has transitional
provision lasting until 2020.
	10 Regulatory Technical Standards
under the BMR that were published on
5 November 2018 will come into force
on 25 January 2019.
 erm rate structures are under
T
development in the US, UK and EU.
	Contractual fallback language to
aid transition is being developed
across products.

	Risk free reference rates were selected
for all key currencies.

If you’d like to find out more about this, click here
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3.6 Benchmarks and LIBOR reform
Year in Review
EU Benchmark Regulation
In 2018 the EU Benchmark Regulation
(“BMR”) took effect, including
transitional provisions that last until
1 January 2020.
Drawing on provisions in the BMR,
IOSCO published a statement in January
2018 setting out matters for users of
financial benchmarks to consider when
selecting an appropriate benchmark and
in contingency planning, particularly
in scenarios where a benchmark is no
longer available.
Four Commission Delegated Regulations
supplementing the BMR were published
in January 2018 and entered into force
on 6 February 2018.
The majority of the Financial Services
and Markets Act 2000 (Benchmarks)
Regulations 2018, implementing parts of
the BMR into UK law, came into force on
27 February 2018.
In March 2018, the FCA finalised
benchmark administrator application
forms, notes and checklists under BMR.
blog and in June 2018 made changes
to its Handbook to include new rules to
implement the BMR.
Two Implementing Technical Standards
supplementing the BMR were published
on 9 August 2018. They came into force
on 29 August 2018 and applied from
29 October 2018.

A further 10 Regulatory Technical
Standards were published on 5
November 2018 and will come into force
on 25 January 2019.
The FCA is expected to publish a
consultation paper on extending the
SMCR to benchmark administrators in
2018.
LIBOR reform
In the UK the Bank of England
commenced the publication of Reformed
SONIA (the chosen risk-free reference rate
(“RFR”) for Sterling) from 23 April 2018.
The Sterling Risk-Free Reference
Rate working group (“Sterling RFR
WG”) published a paper in July 2018
highlighting the risks of issuing new longdated sterling bonds referencing LIBOR.
Andrew Bailey, the CEO of the FCA,
followed his 2017 speech on the need
to transition away from LIBOR with a
further speech in July 2018 emphasising
the need for the market to prepare for
the end of LIBOR.
In the US the Chairman of the CFTC,
J. Christopher Giancarlo also emphasised
in a July 2018 speech that the
discontinuation of LIBOR is a certainty.

In mid-September 2018, the FCA and
PRA issued “Dear CEO” letters to major
banks and insurers, seeking assurances
that senior managers and boards
understand, and are addressing, the
risks of transition away from LIBOR. The
FCA called for all firms relying on LIBOR
to read and reflect on its letter.
In the US, the Secured Overnight
Financing Rate (“SOFR”) (the chosen
USD RFR) was published for the first
time on 3 April 2018 and a suggested
transition plan for moving the market
from USD LIBOR to SOFR was published
by the Alternative Reference Rates
Committee (“ARRC”).
In the meantime, in the EU, EMMI (the
administrator of EONIA and EURIBOR)
announced that EONIA will not comply
with the BMR but is confident that
EURIBOR will meet the requirements.
For further information see our client
alert “The way forward for Euribor”.
ESTER (which is a new rate still under
development) was announced as the
euro RFR in September 2018.
Following the Financial Stability Board’s
July 2018 statement noting the potential
role for term rates, the Sterling RFR
WG consulted on term SONIA rates,
publishing a summary of responses in
November. The ARRC in the US and the
ECB have also announced plans for term
rate structures.

In May 2018, the Loan Market
Association published expanded
replacement of screen rate provisions
to facilitate the parties’ use of an
appropriate successor rate to aid
transition from LIBOR. The ARRC has
consulted on robust LIBOR fallback
contract language for new issuances of
USD LIBOR floating rate notes (“FRNs”)
and the ISDA Benchmarks Supplement
was published in September 2018,
enabling parties to enhance robustness
of fallback. Read more…
A market for RFR FRNs has started to
develop in the US and UK with SONIA
and SOFR FRNs having been issued by
public and private sector issuers.
Read more…

Year to Come
10 Regulatory Technical Standards
under the BMR that were published on
5 November 2018 will come into force
on 25 January 2019.
The Senior Managers and Certification
Regime (SMCR) is expected to begin to
apply to benchmark administrators.
ESTER is expected to be published
by the ECB by October 2019 at the
latest. This is so close to the expiry
of the transition period under the EU
Benchmarks Regulation on 1 January
2020, beyond which certain entities
must only use authorised benchmarks,
that there are calls for an extension.
Further developments are expected
in relation to robust term risk-free
reference rates for USD, GBP and EUR.
It is anticipated that a term SONIA rate
will be available for use by the second
half of 2019.
Transition planning must consider how
best to address legacy transactions
referencing LIBOR maturing post end2021. For derivatives, ISDA protocols
may facilitate this process but for
loans and FRNs it is likely to be more
burdensome given the need for more
complex consent and amendment
processes. In addition, further work is
still required to determine appropriate
adjustments to those RFRs where an
IBOR is replaced with an RFR.
Developments in interest rate reform
over the coming years are likely to
have a significant impact on financing
arrangements, systems and operations
across the finance sector.
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3.7 CSD Regulation
Key Points
	Final guidelines on how settlement
internalisers should report were
published in March.
	The Settlement Discipline RTS was
officially published in September, and
will enter into force two years later.
It includes the controversial obligation
on CSDs to impose cash penalties on
participants for settlement fails and to
mandate buy-in procedures in the event
of settlement fails.

	The detailed technical standards on
reporting for settlement internalisers
under Art. 9 CSDR apply from
10 March 2019.
	Firms that act as a settlement
internaliser are required to submit their
first quarterly report on internalised
settlement activity by 12 July 2019,
covering a reporting period that runs
from 1 April 2019 to 30 June 2019.

If you’d like to find out more about this, click here
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3.7 CSD Regulation
Year in Review
In March, ESMA published its final
guidelines on how firms that are
“settlement internalisers” should
report under Article 9 of the CSDR, an
obligation which goes live in 2019. A
“settlement internaliser” is any institution
which executes transfer orders on behalf
of clients or on its own account other
than through a securities settlement
system, therefore capturing custodians
which settle securities transactions
by making transfers between clients’
accounts on their own books (rather than
by making transfers between accounts at
the CSD or at another intermediary). The
guidelines clarify the scope and process
of internalised settlement reporting
as well as the method of exchange of
information between ESMA and national
competent authorities who will receive
the data from reporting entities.

In May the Commission adopted
regulatory technical standards
concerning the obligations on trading
venues, investment firms and CSDs to
take measures to prevent settlement
fails (Art. 6 CSDR) and on measures to
address settlement fails (Art. 7 CSDR),
including details of the controversial
obligations for CSDs to impose cash
penalties on participants for settlement
fails and to mandate buy-in procedures
in the event of settlement fails (the
“Settlement Discipline RTS”). The
Settlement Discipline RTS was published
in the OJEU in September 2018, entering
into force in September 2020.

ESMA periodically updated its Q&As
on CSDR throughout the year, giving
guidance on topics such as:
>> the scope of ancillary services that
CSDs may provide;
>> the process and content of
applications by CSDs for
authorisation under CSDR, conduct
of business rules applying to CSDs,
prudential requirements for CSDs,
and the content of CSD passporting
applications;
>> the scope and timing of application of
the requirement in Article 3(2) CSDR
to dematerialise certain transferable
securities when they are transferred
as collateral; and
>> the settlement discipline measures
under the Settlement Discipline RTS
and the calculation of cash penalties
for settlement fails.
In November, the Bank of England wrote
to UK firms holding custody permissions
to remind them of the settlement
internaliser reporting obligations due
to come into force in 2019 and asking
those firms to complete a short survey
to confirm whether or not they will be
captured by the reporting obligation.

Year to Come
ESMA is expected to develop further
guidance on CSDR implementation,
as indicated in its 2019 Annual
Work Programme.
The detailed technical standards on
reporting for settlement internalisers
under Art. 9 CSDR apply from 10 March
2019. Firms that act as a settlement
internaliser are required to submit their
first quarterly report on internalised
settlement activity to the relevant NCA
(the Bank of England for UK firms) by
12 July 2019, covering a reporting
period that runs from 1 April 2019 to
30 June 2019.
Under Art. 75 CSDR the European
Commission is required to review
and prepare a general report on the
operations of the CSDR to date for
submission to the European Parliament
and Council by 18 September 2019,
together with any appropriate proposals.

In the event of a “hard Brexit”, from 30
March 2019 an on-shored version of
the CSDR shall apply in the UK. The
draft on-shoring statutory instrument
published in October 2018 proposes a
number of changes, including:
>> Scope changes (e.g. references to
“CSD” covering UK CSDs only, with
all other CSDs becoming “thirdcountry CSDs).
>> Transfer of functions previously
held by ESMA to appropriate UK
authorities (the Bank of England, FCA
and PRA).
>> Deletion of the CSDR provisions on
settlement discipline (Art. 6-8 CSDR)
which do not enter into force until
after exit day. The UK may, however,
choose to legislate to enact similar
legislation in any event.
Provision is also made for a transitional
regime under which non-UK CSDs can
continue to provide services into the UK
post-Brexit, and for the Bank of England to
recognise third country CSDs post-exit day.
In the longer term, the CSDR’s
requirements on settlement discipline
(measures to prevent and address
settlement fails, including written
allocation and confirmation requirements,
cash penalties for settlement fails and
mandatory buy-in procedures) will apply
from September 2020.
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3.8 SFTR
Key Points
	In the programme of SFTR
implementation, the critical next step
is for the RTS and ITS on reporting to
enter into force by the Commission.
	The Commission announced in July its
intention to endorse the RTS and ITS with
some changes from ESMA’s draft. ESMA
does not agree with one of those changes.
The Commission can still adopt the RTS
and ITS as amended but has not yet done
so. The RTS/ITS are not expected to enter
into force until next year.

	Once the reporting obligation RTS enters
into force, the countdown for reporting
to commence begins, with the reporting
obligations being phased in for different
types of reporting counterparties.
	Credit institutions and investment firms
have to start reporting 12 months after
the RTS enters into force, which will
likely slip into 2020.
	It remains to be seen whether the
reporting requirements under SFTR will
be in force and “onshored” in the event
of a no-deal Brexit.

If you’d like to find out more about this, click here
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3.8 SFTR
Year in Review
The Securities Financing Transactions
Regulation (“SFTR”) is a key part of
the EU’s programme of financial market
reform. It aims to reduce perceived
risks in the use of “securities financing
transactions” or “SFTs”, which are
defined to include repos, buy-sell back
transactions and stock loans, and
margin loans in connection with the
purchase of securities. However, the
ambit of the regulation is broader than
SFTs, imposing obligations on collateral
arrangements involving financial
instruments where the collateral is
provided by way of title transfer or by
security interest involving a right of use
of the collateral taken.

The principal measures introduced by
the SFTR are:
>> reporting and record-keeping
obligations in respect of SFTs (art.4);
>> requirements for risk warnings and
express prior consent for reuse of
collateral (art.15); and
>> enhanced requirements for
disclosure to investors by funds of
their use of SFTs and total return
swaps (art.13 & 14).
SFTR came into force in 2016, except
for certain provisions which were subject
to transitional arrangements. The
provisions of SFTR not yet in force are
the reporting requirements.

As such, article 13 came into force
for annual reports published after 13
January 2017 and article 14 took effect
from 13 July 2017.
ESMA published its final report on
the level 2 reporting rules under the
SFTR on 31 March 2017. However, the
Commission indicated in July 2018 that it
intends to adopt the measures with only
some amendments.
Once the Commission adopts the
reporting measures, the Council/
European Parliament has a period of up
to three months to raise any objections.

Year to Come
The next step is for the SFTR reporting
measures to come into force (which we
currently expect to happen in 2019), and
the clock to start ticking on the reporting
obligation timetable, with a phasedin approach turning on the reporting
counterparty type.

As to Brexit, while the SFTR will become
part of UK law on exit day (assuming no
implementation period is agreed), the
reporting measures may not be in force
and therefore would not be capable of
being “onshored”.

There has been a lengthy delay in
finalising the reporting provisions,
leading to some frustration among
market participants, who have been
hampered in planning and budgeting for
implementation of SFT reporting.
The relevant timeframes are as follows:
>> 12 months after reporting obligation
RTS enter into force – investment
firms and credit institutions start
reporting. Likely to commence in
early 2020.
>> 15 months after reporting obligation
RTS enter into force – central
securities depositories and central
counterparties start reporting.
>> 18 months after reporting obligation
RTS enter into force – all other
financial counterparties (including
UCITS and AIFs) and third country
entities start reporting.
>> 21 months after reporting obligation
RTS enter into force – non-financial
counterparties start reporting.
Read more…
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3.9 IPO Reforms
Key Points
	Enhancements to the Listing Regime
and new rules on restrictive covenants
took effect in January.

	The EU Prospectus Regulation will be
fully in force from 21 July 2019.

	New rules on the IPO process took
effect on 1 July.
	Sovereign controlled companies can
seek a premium listing on the LSE
from 1 July.

If you’d like to find out more about this, click here
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3.9 IPO Reforms
Year in Review
Enhancements to the Listing Regime
set out in PS17/22 took effect on 1
January 2018. These improved the
clarity of eligibility requirements for new
applicants seeking a premium listing
and changed some of the premium
listing requirements for certain types of
applicants and transactions.

IPO process reform: New FCA rules
came into force in July which aim to put
connected and unconnected research
analysts on an equal footing in IPOs
and restrict contact between an issuer
and research analysts connected to
investment banks in the pitch phase for
syndicate roles. Read more…

Right to act clauses banned: The FCA
has banned the use in mandate letters
of “right of refusal” and “right to act”
clauses which seek to limit clients’
choice in relation to future corporate
finance services.

From 1 July 2018, the Listing Rules
were amended to allow companies that
have a controlling shareholder that is
a sovereign state to have a premium
listing on the London Stock Exchange
(PS18/11).

Shanghai London Stock Connect: A new
segment of the London Stock Exchange/
Shanghai Stock Exchange is expected
to be launched this year, providing
Chinese companies with access to
global investors through a depository
receipt programme listed on the LSE and
London premium-listed companies with
access to the PRC market.

Year to Come
The EU Prospectus Regulation (which
came into force on 20 July 2017) is due
to be implemented in full in the EU on
21 July 2019. Key areas of change
include exemptions from the requirement
to produce a prospectus, the treatment
of risk factors and the regime for
secondary issuances.
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4.1 Asset Management – Sector Developments
Key Points
	Legislative proposals on the EU Commission’s
marketing proposals in relation to the crossborder distribution of investment funds were
published in March 2018. These are now being
considered by the European Parliament.

	SMCR will be extended to all solo-regulated
firms, including asset managers, on
9 December 2019.

	EU sustainable finance proposals for asset
managers and advisers were published by the
European Commission, aimed at firms involved
in investment decision-making processes and
firms providing investment advice. In the UK,
regulators have focused on similar issues,
publishing papers on climate change and green
finance.
	The FCA set out its expectations for automated
investment services.
	The FCA published a discussion paper on
transforming culture in financial services,
emphasising that this is a priority area.

If you’d like to find out more about this, click here
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4.1 Asset Management – Sector Developments
Year in Review
Legislative proposals on the EU
Commission’s marketing proposals
were published in March 2018. These
proposals will amend the UCITS Directive
and AlFMD. Specifically, they will
impact the paramters of pre-marketing,
cessation of marketing, marketing
communications and fees and charges.
The European Parliament still needs to
consider the proposed legislation.
Read more…
In May 2018, the European Commission
published a package of legislative
proposals on sustainable finance,
aimed at firms involved in investment
decision-making processes and firms
providing investment advice. The three
legislative proposals focus on building
a ESG taxonomy, disclosures and new
categories of benchmarks.
The key impacts of these measures for
asset managers and advisers focus on:
>> Integration of environmental, social
and governance (ESG) factors and
risks in the legal duties they owe to
investors and/or clients;
>> Formal obligations to disclose how
sustainability risks are integrated in
their organisations and the services
they provide to clients;

>> Where firms market themselves as
pursuing a low carbon emission
objective, they may need to designate
and comply with methodologies for
“low carbon” or “positive carbon
impact” benchmarks; and
>> Firms may also need to capture
and reflect clients’ ESG preferences
where suitability assessments are
required under MiFID II.
Read more…
The European Commission also
consulted on draft regulations to amend
MiFID II and the Insurance Distribution
Directive to incorporate ESG factors
into the suitability assessment. The
Commission also intends to clarify how
asset managers, insurers and advisers
should integrate sustainability risks and
factors into organisational requirements,
operating conditions, risk management
and target market assessments.
In the UK, regulators have focused on
similar issues, publishing papers on
climate change and green finance. The
FCA published a discussion paper on
those topics in October 2018, while the
PRA published a consultation paper on
a draft supervisory statement regarding
managing financial risks from climate
change. The FCA and the PRA have also
formed a Climate Financial Risk Forum.

The FCA set out its findings of two
reviews looking into firms offering
automated investment services and
setting out its expectations of firms in
May 2018.
>> The FCA reminded firms that while it
will continue to encourage innovation
in automated investment services,
FCA rules on suitability of advice
apply regardless of the medium
through which the service is offered.
>> The FCA also reminded firms to
consider its finalised guidance on
streamlined advice and related
consolidated guidance (FG17/8)
which sets out the FCA expectations
regarding streamlined advice and fact
finding processes.
>> The FCA intends to review more
firms in the auto-advice market later
in 2018/19. Future reviews will also
include assessments of compliance
with MiFID II requirements and
whether the cumulative impact of
these changes (together with PRIIPs)
are working as intended.

Year to Come
Legislative proposals on the EU
Commission’s marketing proposals
they will impact the parameters of
pre-marketing, cessation of marketing,
marketing communications and fees
and charges. The European Parliament
still needs to consider the proposed
legislation but it is anticipated that the
proposals will be adopted in mid2019, meaning that the likely date for
compliance will be in 2021.
The package of legislative proposals
on sustainable finance will continue
to be progressed. The Commission
had expected to agree the text of the
three new regulations on taxonomy,
disclosures and benchmarks by May
2019 – but the process is taking longer
than anticipated.
Amendments to the MiFID II Delegated
Regulation in the context of suitability
assessments are still pending. The final
regulation once published will be subject
to an 18-month transition period.

In the UK, the FCA will consult on
rule changes regarding reporting by
independent governance committees
of contract-based pensions in Q1 2019.
Changes to pension fund statements of
investment principles will be required by
1 October 2019. These must address
financial material consideration over an
appropriate time horizon. ‘Financially
material’ will include ESG factors,
including climate change. There will
also be increased corporate reporting
requirements in relation to section 172
‘enhanced shareholder value’.
The regulators’ papers on climate change
are still at consultation stage. Responses
to the PRA and the FCA’s papers are due
by 15 and 31 January 2019 respectively.
Final rules are expected by mid to end
of 2019.
SMCR will be extended to apply
to all solo-regulated firms on
9 December 2019.

The FCA published policy statements
on the extension of the SMCR to soloregulated firms in July 2018. It also
consulted on a new directory which will
cover certified persons.
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4.2 Asset Management and Competition
Key Points
	In April 2018, the FCA published three papers
relating to its ongoing work scrutinising the
asset management sector, including final
rules on the implementation of the asset
management market study and a consultation
paper with new rules on how authorised fund
managers communicate fund objectives and
benchmarks to investors.
	The FCA proposed reform of the investment
platform market. It published its interim findings
of its market study into investment platforms in
July 2018.

	The CMA proposed investment consultancy
market reforms, publishing a provisional
decision report on its investigation into
the investment consultancy and fiduciary
management markets in July 2018.
	The FCA published a discussion paper on fair
pricing in financial services.
 he FCA’s DP 18/5 of July 2018 explored
T
whether there should be a new duty of care (or
other fiduciary duty) applied to firms that deal
with consumers.

If you’d like to find out more about this, click here
57

Market-wide
Developments

Accountability &
Incentivisation

Banking &
Securities

Asset Management

Enforcement

4.2 Asset Management and Competition
Year in Review
The FCA published three papers relating
to its ongoing work scrutinising the asset
management sector:
>> Final rules on implementing the
asset management market study (PS
18/8), focusing on the duties that
AFMs have as the agents of investors
in their funds and how these changes
interact with the SMCR.
>> A consultation paper that proposed
new rules and guidance on
how authorised fund managers
communicate fund objectives and
benchmarks to investors (CP18/9).
>> An occasional paper summarising
findings from behavioural research
on how the presentation of charges
affects investors’ decision-making.
The FCA also confirmed that its
non-Handbook guidance related to
share classes (FG18/3) was effective
immediately in April 2018.
The FCA proposed reform of the
investment platform market. It published
its interim findings of its market study
into investment platforms in July 2018.
It found a mixed picture – the market
appears to be working well in many
respects, however, concerns were
revealed about how platforms compete
for particular groups of consumers.
Whilst MiFID II may answer some of
these concerns, the FCA may need to
make additional rules.

The FCA proposed:

The CMA has proposed:

>> Providing help for consumers on D2C
platforms who find it difficult to shop
around and choose platforms on the
basis of price.

>> Competitive tenders for fiduciary
managers become mandatory.

>> Measures to strengthen the extent
to which platforms drive competition
between asset managers.
>> Measures to make it easier for
consumers and advisers to switch
platforms, such as a ban on exit fees.
Read more…
The CMA published its provisional
decision report on its investigation
into the investment consultancy and
fiduciary management markets. It found
competition concerns, particularly in
the fiduciary management markets,
including:
>> Half of pension schemes select the
same company as their fiduciary
manager that they use for investment
consultancy.
>> Two-thirds of pension trustees do not
run a competitive tender process.
>> Trustees do not have sufficient
information on fees or quality of these
services to know if they are getting
value for money from their providers.

>> Clearer information on fees and
performance.
>> New guidance from The Pensions
Regulator, which provides trustees
with more advice on how to choose
and scrutinise providers.
>> Widening the regulatory scope of the
FCA so that it has greater oversight of
the industry.
>> The CMA decided not to prevent
firms from offering both investment
consultancy and fiduciary
management services.
Read more…
The FCA published a discussion paper
on fair pricing in financial services in
October 2018. It has focused on two
pricing practices in particular, namely
price discrimination and inertia pricing.

Year to Come
Authorised fund managers will be
subject to certain rules coming out of
the asset management market study,
including:
>> Final rules on governance remedies
requiring AFMs to assess whether
their offering is in line with their need
to act in the best interest of investors,
and the independent directors
requirement, will come into effect on
30 September 2019.
>> Final rules for the SMCR prescribed
responsibility for AFMs will come into
effect on 9 December 2019, in line
with the rules for the extension of
the SMCR to solo-regulated firms
in general.

The FCA’s final report on its market study
into investment platforms is expected in
Q1 2019.
The CMA’s final report on its investigation
into the investment consultants market is
due by 13 March 2019.
Comments relating to the FCA
discussion paper on fair pricing are due
by 31 January 2019.
Outcomes from the FCA’s discussion
paper on a new duty are expected in 2019.

>> Rules on box profits will come into
effect on 1 April 2019. The FCA will
also communicate whether further
intervention in relation to unit-linked
and with-profits products is required
in the first half of 2019.

The FCA published a discussion paper
exploring whether there should be a
new duty of care (or other fiduciary
duty) applied to firms that deal with
consumers.
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4.3 Asset Management and Transparency
Key Points
	With transparency continuing to be a
key regulatory priority for regulators
looking at the asset management sector,
asset managers have a range of other
regulatory developments to keep
abreast of.

	As well as MiFID II and SMCR, ones to
be aware of include:
> Shareholders’ Rights Directive
> SFTR
> AIFMD (as changes to the
transparency obligations may come
out of the AIFMD review).

If you’d like to find out more about this, click here
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4.3 Asset Management and Transparency
Year in Review
The Shareholders’ Rights Directive
focuses on corporate governance
in EU firms traded on EU regulated
markets. SRD II came into force in
2017, with the amendments to SRD
focusing on encouraging long-term
shareholder engagement and enhancing
transparency between companies
and investors. For example, provisions
to assist companies to identify their
shareholders and on transparency of
engagement policies of institutional
investors and asset managers, as well as
their investment strategies.
Recognising that asset managers (on
behalf of their managed funds and
accounts) are often exercising significant
votes in European listed companies,
the Directive requires asset managers
to be more transparent about their
approach to shareholder engagement
in such companies. This takes the form
of a “comply or explain” requirement
to publish a policy on shareholder
engagement, and the requirement to
publicly disclose information about the
implementation of such engagement
policy.

The Directive also imposes public
disclosure requirements on institutional
investors (insurance companies and
pension schemes), including in relation
to how they incentivise their asset
managers and how they monitor their
performance.
SFTR requires all securities financing
transactions to be reported to trade
repositories, places additional reporting
requirements on investment managers,
and introduces prior risk disclosures
and written consent before assets are
rehypothecated. Potential amendments
to the technical standards under SFTR
have been considered, with a July 2018
communication from the Commission
and an opinion in September 2018
from ESMA. Read more…

The Commission is in the process of
reviewing the application and scope of
AIFMD. The likely issues for review are:
>> Impact of the transparency and
reporting requirements
>> The third country passport
>> Definition of ‘marketing’
>> Regulatory processes for cross
border marketing
>> Definition of ‘professional investor’
In February 2018, a survey about the
functioning of AIFMD was published and
sought stakeholder views on the impact
of AIFMD on information provided to
investors before they invest, whether
retail investors are affected by AIFMD
and whether other legislation has
assisted or hindered the aims of AIFMD.
The Commission has the power to
propose amendments to AIFMD as a
consequence of its review so changes to
the transparency obligations may arise.

Year to Come
The Shareholders’ Rights Directive must
be transposed into national law by 10
June 2019. As the transposition date is
after Brexit exit day, the effect of SRD
II may be impacted. However, note that
many of the proposed measures are
already covered by UK law so this may
be of limited effect. It is by no means
certain that the Shareholders’ Rights
Directive will be implemented in the UK
given the anticipated timing for Brexit. To
the extent it is, UK asset managers will
be familiar with these sorts of obligations
from the Stewardship Code. However,
the Directive will create an additional
layer of transparency in relation to
investments in listed companies.
Reporting to trade repositories
under SFTR will commence. The
commencement of the reporting date
depends on when the Commission
adopts technical standards relating to the
reporting obligation and on the type of
reporting counterparty.

ESMA will also take on new direct
supervisory responsibilities under
SFTR. For example, in 2019, ESMA
will start to publish an annual report
on aggregate SFT volumes by type of
counterparty and transaction based on
the data reported to it.
ESMA’s work programme for 2019
will cover AIFMD. ESMA will continue
to focus on the consistent application
of the AIFMD and will use Q&As,
guidelines and other supervisory
convergence tools to manage this.
ESMA will also develop guidance on
leverage limits under AIFMD.
ESMA may also have additional work
as a result of the Commission’s review
of AIFMD.
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4.4 Asset Management and Financial Stability
Key Points
	ESMA published its work programme for
2018, confirming that it would focus on key
topics including market and fund liquidity.
	The Money Markets Funds Regulation
came into effect in July 2018. It is
intended to increase the liquidity and
stability of MMFs.

	
The Securitisation Regulation will come
into effect on 1 January 2019. This will
require institutional investors to comply
with due diligence requirements.

	The FCA consulted in October 2018
on new rules to improve the approach
to open-ended funds investing in
illiquid assets.

If you’d like to find out more about this, click here
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4.4 Asset Management and Financial Stability
Year in Review
ESMA published its work programme
for 2018, confirming that it would focus
on key topics including market and fund
liquidity, fund leverage, and the impact
of innovation, especially in the areas of
market infrastructures and investment
advice. ESMA also published its analysis
of market volatility in September 2018.
The European Systemic Risk Board
published a recommendation in February
2018 on liquidity and leverage risks in
investment funds. It recommended that
the Commission develop legislation that
sets out a legal framework governing
liquidity management tools in the design
of investment funds. The Commission
should also develop legislation that
includes measures to limit the extent to
which the use of liquidity transformation
in open-ended funds can contribute to
systemic risk or the risk of disorderly
markets. It also recommended that
ESMA should develop guidance for fund
managers for stress testing of liquidity
risk for individual funds.

The FCA consulted on illiquid assets and
open-ended funds, focusing on rules and
guidance to reduce the potential for harm
to investors (particularly under stressed
market conditions such as the Brexit
referendum results). The FCA took the
view that suspensions and other liquidity
management tools generally worked,
but considered that improvements
could be made in the use of certain
liquidity management tools, contingency
planning, oversight arrangements and
disclosure to retail clients.

Most provisions of the Money Markets
Funds Regulation apply from July 2018.
Read more… In September 2018, ESMA
consulted on stress testing rules for
MMFs. In November 2018, it published
a consultation on draft guidelines relating
to the requirement for European money
market funds to make disclosures to
NCAs (starting from the end of Q1 2020).

Year to Come
The FCA’s consultation on illiquid assets
and open-ended funds is open to
comment until 25 January 2019.
The FCA will publish a policy statement
in 2019.
ESMA’s consultation on draft guidelines
relating to the requirement for European
money market funds to make disclosures
to NCAs is open for comment until
14 February 2019.

The Securitisation Regulation will come
into effect on 1 January 2019. This will
require institutional investors to comply
with due diligence requirements. The
regulation also includes a direct risk
retention requirement on the originator
of the securitisation, to enable investors
to check whether such entities have
retained any risk.
ESMA has included preparing for
the registration and supervision of
new entities under the Securitisation
Regulation as part of its 2019 work
programme.
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4.5 PRIIPs
Key Points
	The PRIIPs regulation and associated
delegated regulation came into effect on
1 January 2018.
	The FCA published a call for input in
July 2018 asking for feedback on the
industry’s initial experiences with the
PRIIPs regulation and practical issues.

	The European Supervisory Authorities
plan to propose targeted amendments
to the PRIIPs delegated regulation in
Q1 2019 to address key issues that
have arisen from the practical
application of the KID.
	The Commission’s general review of
PRIIPs has been deferred and will
continue in 2019.
	There still remains a lack of clarity
surrounding the scope of the
PRIIPs definition.


If you’d like to find out more about this, click here
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4.5 PRIIPs
Year in Review
The purpose of the PRIIPs regulation
was to encourage efficient EU markets
by helping retail investors to better
understand the key features, risks,
rewards and costs of different PRIIPs
through access to a Key Information
Document (KID).
The PRIIPs regulation came into effect
on 1 January 2018. This created some
practical implementation issues for asset
managers, due to the strict methodologies
for calculating transaction costs and
risk indicators that do not account for
differences in the types of fund products.
There is also a knock-on impact from a
MiFID II perspective, as MiFID managers
are expected to comply with the
transaction costs requirements for their
MiFID II costs disclosures as well.

The FCA published a call for input
in July 2018 asking for feedback on
the industry’s initial experiences with
the PRIIPs regulation and practical
issues they have faced in complying
with the prescriptive transaction
costs, performance scenarios and risk
calculation methodologies.

In October 2018, the ESAs invited the
Commission to take legislative action in
order to avoid duplicative information
requirements from 1 January 2020
under the UCITS KIID and PRIIPs KID.
The ESAs also announced that they will
propose targeted amendments to the
PRIIPs delegated regulation in Q1 2019
(in the form of a RTS) to address key
issues that have arisen from the practical
application of the KID. In November
2018, the joint committee of the ESAs
published a consultation paper on these
amendments.

Year to Come
The ESAs plan to propose targeted
amendments to the PRIIPs delegated
regulation in Q1 2019 to address key
issues that have arisen from the
practical application of the KID,
with the intention for amendments to
apply from 1 January 2020.

The Commission’s general review of
PRIIPs was meant to be completed
by the end of 2018 but has been
deferred by one year. The Commission
also intends to review the duplicative
information requirements under the
UCITS KIID and PRIIPs KID.

The FCA expects to publish a feedback
statement on its PRIIPs call for input in
early 2019.
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5.1 Enforcement trends
Key Points
	FCA Enforcement issued 50% more
final notices year-on-year. The average
duration for cases that settle has
increased by 39% since 2017.
	The application of litigation privilege
in early stage investigations received
some clarification following the Court
of Appeal’s decision in SFO v ENRC.
Difficult questions remain in practice,
however, particularly around the operation
of legal advice privilege.
	The FCA entered into its first Focused
Resolution Agreement, issued its first
penalty against a senior manager under
the SMCR and published its first penalty
relating to a cyber-attack.

	Investigations into failures by firms to
take adequate steps to prevent financial
crime remains a priority. The FCA is
explicitly looking for conduct that might
justify a criminal prosecution under the
Money Laundering Regulations.
	The outcome of the FCA’s initial
investigations into breaches by senior
managers and certified individuals
of their obligations under the SMCR
should begin to be seen. Debate around
the extent to which personal conduct
unrelated to an individual’s role should
feed into an assessment of fitness and
propriety seems likely to continue.

If you’d like to find out more about this, click here
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5.1 Enforcement trends
Year in Review
The impact of the FCA’s policy of using
investigations for diagnostic purposes and
not (as before) merely to impose a penalty
continues to be felt in the increasing
number of investigations opened,
closed and proceeding to final notice.
This growing workload is impacting the
speed at which cases advance through
the system, with the average duration
for cases that settle increasing by 39%
since 2017. To address this, the FCA has
taken steps to streamline internal decision
making and strengthen oversight. Yearon-year, the FCA closed 80% more
cases, whilst the number of cases opened
remained steady. Read more…
Elsewhere, the Upper Tribunal expressed
unusually direct concern about whether
the FCA is sufficiently pursuing senior
management. It reluctantly upheld
a prohibition for a “relatively junior
trader” but was critical of a comment
by the FCA’s barrister that “the senior
people somehow manage to keep their
fingerprints off the relevant documents,
expressing the hope that this was “not a
true reflection of the Authority’s attitude
to pursuing senior management”.
Bank of England Governor Mark Carney
suggested that the financial industry
should not rely excessively on fines and
instead incentivise individuals to comply
with regulation. Echoing this theme and
reflecting on the tenth anniversary of the
collapse of Lehman Brothers, Director of
Enforcement Mark Steward articulated his
desire to achieve “dynamic deterrence”,
described as a mixture of regulatory
interventions, including enforcement,
working together strategically.

The Court of Appeal’s decision in ENRC
strengthened the argument that litigation
privilege may apply to an investigation
before a decision to prosecute (or
regulatory equivalent) has been taken.
It also asserted a clear public interest
in firms conducting early-stage internal
investigations with the protection of
privilege and encouraged a future
challenge to widen the scope of legal
advice privilege Read more…
The FCA continues to signal that waiver
of privilege remains an indicator of cooperation in mitigation of penalty.
The FCA concluded its first Focused
Resolution Agreement (FRA) in
September (Linear Investments).
Introduced in February 2017, FRAs allow
firms to agree facts/findings of breach
but dispute penalty whilst keeping their
early settlement discount. The resulting
penalty decision has been referred to
the Upper Tribunal. Read more….The
regulator also imposed its first penalty
under the new Senior Managers Regime
(Read more…) and its first penalty
relating to a cyber-attack (Read more…).
Other notable decisions included a ban
imposed on the former Co-op Bank chair
for personal conduct not directly related
to his role. We also saw a continued
emphasis on remediation as a key
aspect of enforcement activity (Vanquis,
PerfectHome and Tesco).

Year to Come
The FCA again identified AML and the
prevention of financial crime as priorities
in its annual report. Read more… UK
branches of institutions incorporated in
jurisdictions with weaker AML controls
remain a concern. As the 2018 Canara
Bank final notice demonstrated, the FCA
will consider imposing new business
restrictions alongside fines.
Focus on senior individuals and
governance issues is likely to intensify.
The SMCR is now well imbedded within
banks and will be extended to cover
all regulated firms by the end of 2019.
Though most ongoing investigations
into individuals still relate to Approved
Persons, some SMCR investigations
have commenced. One area to watch
is the potential for more investigations
into the conduct of Certified Persons
who, as middle managers, are likely to
be closer to the events precipitating
a regulatory breach. We may also see
more discussion of the role played by
individual conduct in assessing fitness
and propriety under the regime. Megan
Butler suggested in October that the FCA
views sexual harassment as misconduct
which falls within the scope of its
regulatory framework.

Other potential areas of focus in 2019
include pension transfer advice,
operational and cyber-resilience and
primary market disclosures, as well as
market conduct investigations driven
by the FCA’s expanded access to
transaction data.
We may also see further strategic
enforcement action in the competition
space where sector-wide measures
would be ineffective.
In terms of policy, we should see the
publication of the finalised Approach to
Enforcement following the consultation
document published in Spring 2018. The
draft Approach to Enforcement indicated
that a review of the FCA’s penalty policy
would be issued for consultation before
the end of 2018, with a review of the
Enforcement Guide following in 2019.
It is hoped that the penalty review will
provide some clarity around the impact
of co-operation on penalties and the role
played by limited waivers of privilege
in this context. The FCA has also yet
to address the tension between its
expectation that firms will co-operate
and take proactive investigative and
remedial steps and its disquiet about
firms “trampling over the crime scene”
in advance of FCA investigations.
Read more…

Central to the FCA’s mission is ensuring
the fair treatment of consumers. The
FCA remains concerned about the
treatment of longstanding customers,
with increasing focus placed on the
impact of differential pricing and the
so-called ‘loyalty penalty’. This area is
likely to remain an area of enforcement
focus. We also expect the FCA to
publish the response to its discussion
paper (DP18/5) on a duty of care for
financial services firms, which closed
for comment in November 2018.
The FCA plans to consult in early
2019 on guidance for firms about the
identification and treatment of vulnerable
consumers. These policy moves
underline the fact that firms wishing to
avoid regulatory scrutiny in this area
must be able to demonstrate good
outcomes for consumers, particularly
those with lower financial capability.

The PSR launched its first competition
investigation. The FCA also conducted
two further competition investigations.
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